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Prof. Dr. Eralda (Methasani) Cani
dhe Dktrn. Ardita Shehaj

GARANTIMI I TE DREJTES PER T°U INFORMUAR
NE VEPRIMTARINE ADMINISTRATIVE: ANALIZE E
REGJIMIT LIGJOR DHE ZBATIMIT PRAKTIK TE TI1J

Abstract

The right to be informed is one of the fundamental human rights of a constitutional
character, the result of social movements and part of the administrative law. ! There is now
no doubt that a system that governs a given country is more efficient when the public is
aware of issues of common interest, as well as that public information on administrative
affairs is one of the premises for governance success.? Transparent governance may be
controlled easier, consequently accountability, a fundamental pillar of a rule of law, is
best accomplished. Not only accountability as an important aspect of trust building in
governance, but also as a means of preventing or reducing the possibility of abuse of
government throughout the exercise of its activity is facilitated through transparency.
A government that does not abuse is a responsible government. Through transparency,
the public administration is able to understand the needs and interests of the public,
creating thus the background to provide needed services to citizens. Transparency helps
the administration to receive the citizens’ opinion on various issues that it addresses
through its activity and react when concerns or suggestions are provide from citizens.
This increases rationality, prudence and effectiveness of the decision-making process;
as a consequence, public confidence in administrative bodies is increased. In order for
the administration to be successful, one of the indicators is how much citizens accept
the administration’s actions: in this approach transparency is imperative.

Guaranteeing the right to information within the legal framework is a basic condition
for creating a transparent public administration. Administrative processes, varying in
nature, might be and are subject to different legal regimes in terms of transparency and
public information. This article aims to provide an analysis of this legal regime in our
country, highlighting practical implementations as well.

The right to information or transparency at the same time functions as a principle
that also helps persons whose interests are affected by administrative decision-making
not only to know what decisions are taken regarding their interests, but also to exercise

1 Balbe, ‘E Drejta Administrative dhe globalizmi’, né: Balbe, Zaganjori, & Padros, Cani (Methasani)
ed.s, Céshtje té s¢ Drejtés Administrative né véshtrim krahasues, botim i Agjencisé Spanjolle AECID
né Shqipéri dhe Shkollés sé¢ Magjistraturés, Tirané, 2010, fq. 43.

2 Citizens as Partners: Information, Consultation and Public Participation in Policy-Making,
OECD, 2001. 7th Global Forum on Reinventing Government Building Trust in Government 26-29
June 2007, Vienna, Austria PUBLIC ADMINISTRATION AND DEMOCRATIC GOVERNANCE:
Governments Serving Citizens
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legal means of protecting their interests. Thus, not only it is incumbent on anyone who
works in the public administration to act in a visible, predictable and understandable
way, but it is a fundamental right of everyone to know and defend their interests.
Information is one of the fundamental human rights; therefore guaranteeing it means
respect for dignity.

Abstrakt

E drejta pér t’u informuar éshté nj€ prej té drejtave themelore té njeriut me karakter
kushtetues, fryt i 1€vizjeve sociale dhe pjesé e sé€ drejtés administrative. Tashmé
konsiderohet pa asnjé médyshje se njé sistem qé qeveris njé vend té caktuar Eshté
me efikas kur publiku éshté i informuar pér ¢€shtjet me interes t€ pérbashkét dhe se
informimi i publikut pér punét e administratés éshté njé nga premisat pér suksesin
e geverisjes. Qeverisja e bazuar né transparencé €sht€ mé lehté e kontrollueshme, si
rrjedhojé, llogaridhénia, njé shtyll€ themelore e njé shteti t& s¢ drejtés, realizohet mé
miré€. Jo vetém llogaridhénia si aspekt me réndési i nd€rtimit t€ besimit ndaj geverisjes,
por edhe si mjet pér parandalimin apo uljen e mundésisé pér abuzim té qeverisjes
pérgjaté ushtrimit t€ veprimtarisé s€ saj ndihmohet pérmes transparencés. Njé geveri qé
nuk abuzon €sht€ njé geveri e pérgjegjshme ndaj atyre t€ ciléve u shérben. Népérmjet
transparencés, dhe ményrave té ndryshme t€ realizimit t€ saj, administrata publike
ka mundgsi té kuptojé cilat jané nevojat e interesat e publikut, duke i krijuar vetes
mundésing qé t&€ ofrojé shérbimin e duhur. Me ané t€ mekanizmave t€ ndryshme té
pérthithjes s€ opinionit né kuadér t€ transparencés, administrata mund t€ marré
mendimin e qytetaréve pér ¢éshtje t&€ ndryshme qé ajo adreson me ané té veprimtarisé
sé saj dhe té reagoj€ kur merr shqetésime apo sugjerime prej qytetaréve. K&shtu rritet
racionaliteti, maturia dhe efektiviteti né procesin vendimmarrés; si pasojé besimi i
publikut tek organet administrative. Q€ administrata t€ jet€ e suksesshme, qasja €shté
qé€ publiku té pranojé veprimet e administratés, dhe né kété qasje transparenca &shté e
domosdoshme.

Garantimi 1 késaj t€ drejte né kuadrin ligjor éshté kusht bazé pér krijimin e njé
administrate transparente ndaj publikut. Proceset administrative, t€ ndryshme pér nga
natyra e tyre, i nénshtrohen regjimeve t€ ndryshme ligjore pér sa i pérket transparencés
dhe informimit t€ publikut. Kjo trajtes€ synon t€ ofrojé njé€ analizé té kétij regjimi ligjor
n€ vendin toné, duke sjell€¢ njékohé&sisht njé analizé t€ zbatimit né€ praktiké t€ kuadrit
ligjor.

E drejta e informimit apo transparenca né té njéjtén kohé& funksionon si njé parim qé
ndihmon edhe personat, interesat e t€ ciléve preken nga vendimmarrja administrative,
jo vetém té diné se c¢faré vendimesh merren né lidhje me interesat e tyre por edhe
té¢ mund té ushtrojné mjetet ligjore t&€ mbrojtjet sé interesave té tyre. S€ pari, Eshté
detyré e cilitdo g€ punon né€ administratén publike t€ veprojé n€ ményré t€ dukshme, t&
parashikueshme dhe t€ kuptueshme, dhe s€ dyti €shté e drejté themelore e gjithsecilit &
té véré né vend té drejtén e vet té pretenduar si té cenuar. Informimi Eshté ndér t&€ drejtat
themelore t€ njeriut, pra respektimi i tij do t€ thoté respektim i dinjitetit.
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1. Hyrje

E drejta pér t’u informuar éshté nj€ prej té drejtave themelore té njeriut me karakter
kushtetues, fryt i 1€vizjeve sociale dhe pjesé e sé€ drejtés administrative. Tashmé
konsiderohet pa asnjé médyshje se njé sistem qé qeveris njé vend t€ caktuar Eshté
me efikas kur publiku éshté i informuar pér ¢€shtjet me interes té pérbashkét dhe se
informimi i publikut pér punét e administratés €sht€ njé nga premisat pér suksesin
e geverisjes. Qeverisja e bazuar né transparencé €sht€¢ mé lehté e kontrollueshme, si
rrjedhojé, llogaridhénia, njé shtyllé themelore e njé shteti t& s¢ drejtés, realizohet mé
miré. Jo vetém llogaridhénia si aspekt me réndési i nd€rtimit t€ besimit ndaj geverisjes,
por edhe si mjet pér parandalimin apo uljen e mundésisé pér abuzim té qeverisjes
pérgjaté ushtrimit t€ veprimtarisé s€ saj ndihmohet pérmes transparencés. Njé geveri qé
nuk abuzon €shté njé geveri e pérgjegjshme ndaj atyre t€ ciléve u shérben. Népérmjet
transparencés, dhe ményrave t€ ndryshme t& realizimit té saj, administrata publike
ka mundési té kuptojé cilat jané nevojat e interesat e publikut, duke i krijuar vetes
mundésing qé t&€ ofrojé shérbimin e duhur. Me ané t€ mekanizmave t€ ndryshme té
pérthithjes s€ opinionit né kuadér t€ transparencés, administrata mund t€ marré
mendimin e qytetaréve pér ¢éshtje t&€ ndryshme qé ajo adreson me ané té veprimtarisé
s€ saj dhe t€ reagojé€ kur merr shqeté€sime apo sugjerime prej qytetaréve. Késhtu rritet
racionaliteti, maturia dhe efektiviteti n€ procesin vendimmarrés; si pasojé besimi i
publikut tek organet administrative. Q€ administrata té jeté e suksesshme, qasja éshté
gé publiku té pranojé veprimet e administratés, dhe né kété qasje transparenca éshté
e domosdoshme. Garantimi i késaj t& drejte né kuadrin ligjor éshté kusht bazé pér
krijimin e njé administrate transparente ndaj publikut. Proceset administrative, té
ndryshme pér nga natyra e tyre, i nénshtrohen regjimeve té ndryshme ligjore pér sa i
pérket transparencés dhe informimit t€ publikut. Kjo trajtesé synon té ofrojé njé analizé
té kétij regjimi ligjor né vendin toné, duke sjell€ njékohésisht njé analizé t€ zbatimit né
praktiké té kuadrit ligjor.

E drejta e informimit apo transparenca né t€ njéjtén koh€ funksionon si njé parim qé
ndihmon edhe personat, interesat e té ciléve preken nga vendimmarrja administrative,
jo vetém t€ diné se ¢’faré vendimesh merren né lidhje me interesat e tyre por edhe
té mund t& ushtrojn€ mjetet ligjore t€ mbrojtjet sé interesave té tyre. S€ pari, éshté
detyré e cilitdo q€ punon né administratén publike t€ veprojé né ményré té dukshme, t&
parashikueshme dhe té kuptueshme, dhe s€ dyti éshté e drejté themelore e gjithsecilit qé
té véré né vend té drejtén e vet té pretenduar si t€ cenuar. Informimi Esht€ ndér t€ drejtat
themelore té njeriut, pra respektimi i tij do té€ thoté respektim i dinjitetit.

2. E drejta pér informim ndaj veprimtarisé administrative dhe
angazhimet e vendit né nivel ndérkombétar

Pér shkak té réndésis€ qé ka si pér sferén private ashtu edhe pér até€ publike, té

drejtés pér informim i €shté kushtuar nj vémendje e posagme né kuadrin rregullator

ndérkombétar. N& nivel ndérkombétar, e drejta e informimit garanton pér ¢do njeri, pa
asnjé lloj diskriminimi t&€ drejtén themelore pér té ditur dhe pér t& marré informacion.
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Né té€ gjitha dokumentet ndé€rkombétare kjo e drejté shfaget e patjeté€rsueshme me
kufizimet mé t€ pakta t€ mundshme. Dokumentet ndérkombétare vendosin standarde t&
tilla qé€ e b&jné t€ detyrueshme hartimin/miratimin e ligjeve pér té drejtén e informimit
duke kérkuar edhe balancén e nevojshme parashikuar né kéto ligje midis té drejtés
pér informacion dhe t€ drejtés pér t€ mbrojtur t&€ dhénat personale ose informacionet
konfidenciale, apo ato me réndési madhore pér vendin. Njé numér i konsiderueshém
konventash, marréveshjesh, apo edhe rekomandimesh e rezolutash adresojné kété té
drejté.> Né nivel ndérkombétar gjithépérfshirés, Deklarata Universale e té Drejtave té
Njeriut (1948) mund té pérmendet si njé prej dokumenteve ndérkombétaré themeloré qé
adreson edhe kété té drejté,* por duhet theksuar se si para edhe pas DUDNIJ kjo e drejté
&shté parashikuar n€ njé séré aktesh té vendeve t€ ndryshme, apo edhe aktesh rajonale
si dhe né€ konventa t€ ndryshme t¢ Kombeve té Bashkuara. Konventa Evropiane e t&
Drejtave t€ Njeriut n€ nenin 10 thekson se ¢do njeri ka lirin€ e t€ shprehurit t€ opinioneve,
pérfshiré kétu zotérimin ¢ mendimeve, marrjen dhe dhénien e informacioneve dhe
ideve pa ndérhyrjen nga autoritetet shtetérore.’ Pérve¢ KEDNJ, Késhilli i Evropés
ka miratuar edhe njé séré rekomandimesh mbi t€ drejtén e informimit, njé deklaraté
té posagme® dhe tashmé njé konventé posagérisht pér t€ drejtén e informimit. Ndér

3 Mund t€ pérmendet qé kjo e drejté éshté garantuar shumé mé herét edhe né akte qé konsiderohen si
shtylla themelore t& sé drejté€s n€ boté. T€ tilla jané Karta e té Drejtave té Anglisé (Bill of Rights)
e vitit 1688 e cila theksonte t& drejtén e fjalés dhe debatit apo diskutimit né Parlament, Deklarata
Franceze e t€ Drejtave t&€ Njeriut dhe Qytetarit e vitit 1789 (e revolucionit liberal Francez) né nenin
11 t& sé cilés theksohej se kémbimi i mendimeve e opinioneve &shté njé ndér t€ drejtat mé t€ ¢gmuara
pér njeriun dhe mundéson qé ¢do qytetar té flasé, shkruajé apo botojé lirisht, dhe té jeté pérgjegjés pér
keqpérdorimin e késaj té drejte. Po ashtu, né Amendamentin e Paré t€ Kushtetutés s¢ SHBA-sé thuhet
se ndalohet ¢do ligj i Kongresit i cili ndalon apo shkel liriné e fjal€s, apo té shtypit.

4 Neni 19 i DUDNJsé lexon:
Gjithkush ka té drejtén e lirisé s€ mendimit dhe té shprehjes; kjo e drejté pérfshin liriné e mendimit pa
ndérhyrje, si dhe lirin€ e kérkimit, marrjes dhe njoftimit t€ informacionit dhe ideve me ¢farédo mjeti
qofté, pa marré parasysh kufijté.

5 Neni 10- Liria e shprehje, i KEDNJ, lexon:
1. Cdo person ka té drejtén e lirisé sé shprehjes. Kjo e drejté pérfshin liriné e opinionit dhe liriné
pér té marré ose pér té dhéné informacione ose mendime pa ndérhyrjen e autoriteteve publike dhe
pa marré parasysh kufijté. Ky nen nuk i ndalon Shtetet qé té vendosin njé regjim autorizimesh pér
institucionet e radiodifuzionit, té kinemasé, ose té televizionit.
2. Ushtrimi i kétyre lirive, qé pérmban detyrime dhe pérgjegjési, mund t’u nénshtrohet disa for-
maliteteve, kushteve, kufizimeve ose sanksioneve té parashikuara nga ligji qé, né njé shoqéri demokra-
tike, pérbéjné masat e nevojshme pér sigurimin kombétar, integritetin territorial ose sigurimin publik,
pér mbrojtjen e rendit dhe parandalimin e krimit, pér ruajtjen e shéndetit ose té moralit, pér mbrojtjen
e dinjitetit ose té t¢ drejtave té té tjeréve, pér té ndaluar pérhapjen e informatave konfidenciale ose pér
té garantuar autoritetin dhe paanshmériné e pushtetit gjyqésor.

6  Névitin 1982, KE miratoi Deklaratén e Komitetit t€ Ministrave mbi lirin€ e shprehjes dhe informimin.
NEé kuadrin e parimeve t€ késaj Deklarate objektivat kryesore té shteteve anétare té KE jané:
- mungesa e censurés/kontrollit mbi pjesémarrésit ne procesin e informacionit
- ndjekja e njé politike te hapur ne sektorin publik, pérfshiré aksesin né informacion
- ekzistenca e njé shuméllojshmérie mediash té pavarura dhe autonome
- aksesi né informacion dhe zbatimi i tij né shkallé¢ kombétare.
NEé kuadér té késaj Deklarate, shtetet anétaré kérkohet t€ intensifikojné bashképunimin pér t&:
- mbrojtur t€ drejtén e cilitdo pér liriné e shprehjes dhe informimit,
- nxitur népérmjet arsimit ushtrimin e késaj t€ drejte,

10



GARANTIMI I TE DREJTES PER T°U INFORMUAR NE VEPRIMTARINE ADMINISTRATIVE...

rekomandimet e miratuara nga Késhilli i Evropés, mund t€ pérmenden:

- Rekomandimi Nr. R (81) 19 i Komitetit t&¢ Ministrave pér Shtetet Anétare mbi
té drejtén pér t€ pasur akses né informacionin e mbajtur nga autoritet publike’,

- Rekomandimi Nr. R (91) 10 mbi komunikimin e té¢ dhénave t€ mbajtura nga
organet publike paléve t€ treta®,

- Rekomandimi Nr. R (97) 18 mbi mbrojtjen e té€ dhénave personale t&€ mbajtura
dhe pérpunuara pér géllime statistikore’,

- Rekomandimi Nr. (2000)10 mbi kodet e sjelljes pér personat zyrtaré!”,

- Rekomandimi Nr. Rec(2000)13 pér njé politiké Evropiané té aksesit né arki-

- Rekomandimi Nr. Rec (2002)2 i Komitetit t€¢ Ministrave pér Shtetet Anétare
mbi té drejtén pér té pasur akses né informacionin zyrtar'?,

- Rekomandimi Nr. (2007)7 pér miré administrimin.'3

Tashmé, Késhilli i Evropés ka miratuar njé¢ Konventé posagme mbi Aksesin né
Dokumentet Zyrtare, e njohur si Konventa e Tromses, miratuar mé 18.06.2009.'

Né nivelin e Bashkimit Evropian, Karta e t&¢ Drejtave Themelore t€ 7 dhjetorit
2000 pérfshin, ndér t€ tjera, edhe nene g€ rregullojné njé geverisje te hapur si njé
mekanizém balancues pushtetesh midis institucioneve shtetérore dhe qytetareve.'” Né
vijim, Parlamenti Evropian dhe Késhillit Evropian me Rregulloren (KE) nr. 1049/2001,
daté 30 maj 2001, kané miratuar rregulla specifike lidhur me gasjen e publikut né
dokumentet e Parlamentit, Késhillit dhe Komisionit Evropian.'® Traktati i Lisbonés
ndérkohé e ka béré t€ detyrueshme Kartén e té drejtave té njeriut.!’

3. Kuadri normativ né RSH

- Kushtetuta
Né Kushtetutén e RSH njé nen i posagém adreson té drejtén e informimit, pérfshiré
posacérisht mbi informimin pér veprimtarin€ e administratés publike, pérkatésisht neni

- nxitur rijedhén e lir€ t€ informacionit,
- siguruar qé€ teknologjia e re e informacionit t€ pérdoret pér t& zgjeruar fushén e liris€ s€ shprehjes
dhe informimit. Shih: https://wcd.coe.int/com.instranet.InstraServlet?command=com.instranet.Cmd
BlobGet&Instranetlmage=601273&SecMode=1&Docld=675536&Usage=2

7 http://www.coe.int/t/dghl/standardsetting/media/doc/cm/rec%281981%29019 EN.asp

8  http://www.coe.int/t/dghl/standardsetting/dataprotection/dataprotcompil en.pdf

9  po aty.

10  http://www.coe.int/t/dghl/monitoring/greco/documents/Rec%282000%2910 EN.pdf

11 http://www.archives.gov.ua/Eng/Law-base/Recommendations.php/#01

12 https://search.coe.int/cm/Pages/result_details.aspx?Objectld=09000016804c6fcc

13 https://wed.coe.int/ViewDoc.jsp?id=1155877&Site=CM

14 http://conventions.coe.int/Treaty/EN/Treaties/Html1/205.htm

15 Traktati i Mastrihtit shprehej sé njé transparencé mé e madhe né procesin vendimmarrés do
té pérforcojé natyrén demokratike té institucioneve si dhe besimin e publikut ndaj tyre.

16  Shih pér mé shumé lidhur me té drejtén pér informim né té drejtén administrative t&€ BE-sé, Craig P,
EU Administrative Law, Oxford University Press, Nju Jork, 2012.

17 Traktati i Lisbonés qé ndryshon Traktatin pér Bashkimin Evropian dhe Traktatin Themelues té
Komunitetit Europian (OJ C 306, 17.12.2007); hyré€ n€ fuqi mé 1 dhjetor 2009.
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23.!% Kuptimi dhe réndésia e transparencés e vendosur né Kushtetuté, mund té shihet
qarté edhe né diskutimet e zhvilluara gjaté hartimit t€ Kushtetutés. N¢ to éshté theksuar
se:

.. futja e kétij neni éshté mé se e domosdoshme dhe padyshim do té jeté njé nga
elementét e rinj thelbésoré qé do té sillen né kété Kushtetuté."

Gjithashtu, edhe dy aspektet qé lidhen me transparencén, pra e drejta e qytetarit
pér t€ marré€ informacion dhe detyrimi i shteti pér t€ dhéné informacion, jané theksuar
gjaté hartimit t€ kushtetutés, si t€ réndésishém pér kuptimin e sakté dhe té ploté té késaj
té drejte:

Né qofté se qytetari ka té drejté té informohet, atéheré duhet té ekzistojé edhe
detyrimi i shtetit pér té informuar shtetasit. Po késhtu, edhe organet kolektive qé zgjedh
populli duhet té jené té hapura dhe pjesémarrja e popullit duhet té jeté e liré, sigurisht
sipas njé procedure né té cilén do té parashikohet edhe mundésia e realizimit té késaj.
Eshté njé saktésim i formulés sé pérgjithshme per ta béré mé té ploté dhe mé té qarté té
drejtén e ¢do shtetasi pér té marré informacion.*

Q¢&llimi i parashikimit t€ késaj t&€ drejte né Kushtetuté éshté, sé pari, t€ garantojé
respektimin e njé t€ drejte q€ €shté konsideruar themelore pér sistemin e organizimit
politik e institucional té shtetit ligjor dhe, s€ dyti, ka pér g€llim té formalizoj€ réndésiné
e sé€ drejtés duke e ngritur até né nivel kushtetues, qé nénkupton njé vleré parésore
kundrejt t€ drejtave t€ parashikuara né legjislacionin e zakonshém. E théné ndryshe,
respektimi i késaj té drejte ésht€ me pérparési kundrejt ¢do rregulle ose t€ drejte tjetér
té parashikuar me ligj dhe g€ bie ndesh me té. Ajo ka vleré parimore dhe pérbén stan-
dardin té cilit duhet t’i referohen urdhérimet e legjislacionit t€ zakonshém. Pérparésia
e sé€ drejtés pér informim kundrejt t€ drejtave t€ tjera rrjedh prej faktit se Kushtetuta
&sht€ burimi kryesor i s€ drejtés pozitive. Né sistemin legjislativ ajo z&€ vendin kryesor
duke gené niveli mé i larté i akteve me parashikime detyruese.?! Shqyrtimi me kujdes
i pérmbajtjes s¢ dispozités té€ con né pérfundimin e sé drejta pér informim nuk &éshté
rregulluar né ményré€ pérfundimtare nga dispozita kushtetuese, gj¢ q€ €shté normale
pér parashikimet kushtetuese.”? E drejta pér informim duhet té respektohet, por “né
pérputhje me ligjin”.

Nga shqyrtimi i dispozit€s pérkatése kushtetuese, éshté e qarté se e drejta nuk
&sht€ absolute, por éshté, gjithashtu éshté€ qarté se cili do t€ jeté€ kufiri i respektimit t&
saj. Pér t&€ siguruar, mundési dhe mjete t& barabarta pér t¢ gjithé personat, asnjé liri apo
e drejté€ nuk njihet si absolute. N& kuadér té parimeve t€ pérgjithshme kushtetuese, ku-

18 Neni 23 i Kushtetutés sé Republikés s¢ Shqipérisé lexon:

1. E drejta e informimit éshté e garantuar.

2. Kushdo ka t¢ drejté, né pérputhje me ligjin, t¢ marré informacion pér veprimtariné e
organeve shtetérore, si dhe té personave qé ushtrojné funksione shtetérore.

19 Botim i Prezencés s€ OSBE-sé né Shqipéri, Debati Kushtetues, Tirané, 2011.

20 Po aty.

21 Kujtojmé sé Kushtetuta géndron né majé t& hierarkisé piramidale t& parashikuar né nenin 116 té
Kushtetutés.

22 Dispozitat Kushtetuese kané karakter t& pérgjithshém dhe parimor dhe shérbejné pér t’i orientuar e
pér t€ fokusuar zgjidhjen e ¢éshtjeve konkrete; pérgjithésisht nuk ofrojné veté zgjidhje specifike.

12



GARANTIMI I TE DREJTES PER T°U INFORMUAR NE VEPRIMTARINE ADMINISTRATIVE...

fizimi i t€ drejtés pér informim mund t€ béhet vetém sipas kritereve té parashikuara né
N. 17 té Kushtetutés. Kufizimi i s€ drejtés pér informim mund t€ b&het vetém me ligj
(formalo-material). Kjo nénkupton se asnjé organ tjetér, pérveg, kuvendit, i cili éshté
autoriteti 1 vetém q¢€ nxjerr ligje, nuk ka té drejté t€ nxjerré rregulla qé parashikojné
kufizime t€ késaj t€ drejte. Shembuj té till¢ jané ligji “Pér sekretin shtetéror” dhe “Pér
mbrojtjen e te dhénave personale” pér t’i rregulluar mé konkretisht ato. S€ dyti, ku-
fizimi i s€ drejté€s pér informim mund té béhet pér t€ mundésuar pérmbushjen e kérke-
save t€ interesit t€ publik ose pér t&€ mbrojtur t€ drejtat e té tjeréve. Ky kusht nénkupton
referimin tek interesi publik edhe pér kufizimin e sé drejtés, ashtu si pér realizimin e
tij. Nisur nga nocioni i interesit publikut, ligjvénési duhet t€ vler€sojé e t& gjejé ekui-
librin mes pérfitimit dhe humbjes s€¢ mundshme qé mund t’i shkaktohet interesit publik
nga lejimi ose kufizimi i s€ drejtés se publikut pér tu informuar. Kjo &sht€ njé ¢éshtje
komplekse, e cila vlerésohet rast pas rasti dhe né marrédhénie edhe me kushtet e tjera
g€ duhet t€ konsiderohen né procesin e vendimmarrjes. Ky ekuilibér éshté vlerésuar
né rastin e legjislacionit pér ruajtjen e informacioneve té klasifikuara t€ cilat lidhen
me siguriné kombétare, me mbarévajtjen e proceseve hetimore e gjygésore ¢ moralin
publik. Gjithashtu, kufizimet nuk duhet t€ cenojné thelbin e sé drejtés dhe madje t€ mos
tejkalojné kufizimet e parashikuara nga KEDNJ.*

E drejta e informimit shihet n€ dy aspekte: e drejta pér t’u informuar né lidhje me
veprimtarin€ e organeve shtetérore si dhe informimi mbi t&€ dhénat vetjake t€ personave
q¢€ ushtrojné funksione shtetérore. Kjo e drejté duhet realizuar n€ pérputhje me ligjin,
duke mbrojtur interesat legjitime publike dhe private. Két€ t& drejt€ ligjvénési ua
garanton té gjithé personave pa asnjé lloj dallimi dhe pavarésisht nga seksi, raca, feja,
bindjet politike apo prejardhja shogérore, duke shmangur késhtu ¢do lloj diskriminimi
té dénueshém.

Ndérkaq g€ né paragrafin e treté afirmohen dy parime t€ réndésishme si¢ jang,
parimi i transparencés g€ realizohet népérmjet bérjes publike té mbledhjeve t€ organeve
té zgjedhura kolektive, si dhe parimi i bashképunimit t€ personave private me organet e
administratés publike. Ky parim realizohet népérmjet pjesémarrjes se kétyre personave
dhe informimit t€ tyre né lidhje me procesin vendimmarrés te organeve t€ zgjedhura
gendrore apo vendore, rregullim i kérkuar shprehimisht nga Kushtetuta né nenin 23.
Pjesémarrja e publikut béhet késhtu njé mjet efikas pér rritjen e cilésis€ sé€ vendimeve,
té transparencés, t& ndérgjegjésimit té€ veté publikut né lidhje me té drejtat dhe lirité e
tij.

Né ményré t€ posagme, Kushtetuta kérkon qé mbledhjet e Kuvendit t€ béhen té
hapura kjo sipas nenit 79. Késhtu qytetaréve u jepet mundésia t€ ndjekin mbledhjet e
organit g€ pérfagéson pushtetin mé té lart€. Parimi i mbledhjeve té hapura konsiderohet
si njé ndér parimet kryesore té funksionimit t€ njésive bazé té gqeverisjes vendore. Kjo u
siguron qytetaréve mundésiné pér t’u njohur me veprimtarin€ e késhillave t€ komunés
apo bashkisé, té zgjedhura prej tyre, duke u garantuar té drejtén e tyre pér informim.
Né kété kuadér, Késhilli i Ministrave duke mos qené njé organ i zgjedhur kolektiv nuk i
nénshtrohet detyrimit t€ mésipérm, e madje Kushtetuta, n€ nenin 100 té saj, parashikon
shprehimisht qé mbledhjet e tij béhen t€ mbyllura.

Sipas nenit 15 t€ Kushtetutés, edhe e drejta e informimit éshté e padhunueshme,
e pandashme dhe e patjetérsueshme, duke i siguruar késaj té drejte né két€ ményre njé

23 Neni 17 i Kushtetutés.
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mbrojtje t€ vecanté nga ¢do lloj kufizimi t€ pabazuar né€ ligj. Kushtetuta nuk géndron
vetém né kornizat e afirmimit, por ajo parashikon edhe detyrimin e organeve te pushtetit
publik jo vetém pér t&€ respektuar té drejtat dhe lirit€ e individéve, por dhe detyrimin
e tyre pér marrjen e masave konkrete pér realizimin né praktiké té kétyre t€ drejtave,
konkretisht t€ s¢ drejtés pér t’u informuar. Kushtetuta bén thjesht njé rregullim té
pérgjithshém t€ kétij momenti, por jané ligje t&€ vecanta g€ trajtojné€ n€ ményré mé té
detajuar detyrimin e autoritetit publik pér realizimin né€ praktikeé t€ késaj t€ drejte.

Vend t€ réndésishém né Kushtetuté zéné edhe garancité proceduriale penale té
individit. Pjesé e kétyre garancive €shté edhe neni 31/1 q€ sanksionon se kushdo gjaté
procesit penal ka té drejté t€ informohet menjéheré dhe hollésisht pér akuzén qé i béhet
dhe t€ drejtat q€ g€zon si pasojé e procedimit penal.

Sipas nenit 35 t€ Kushtetutés askush nuk mund té detyrohet, pérvegse kur e kérkon
ligji, t€ b&j€ publike t& dhénat q€ lidhen me personin e tij. Ndryshe nga interpretimet
e mésipérme, ky nen do te interpretohet né favor t€ personave qé nuk mund té
detyrohen té japin informacione, pra t€ béhen burime pér rrjedhjen e informacionit
kur kéto informacione konsiderohen personale. Ky nen €shté€ i pajisur gjithashtu edhe
me kufizimet e késaj lirie t€ cilat duhet t& jené t&é pércaktuara ne ligj shprehimisht.
Mbledhja, pérdorimi dhe bérja publike e té dhénave te personit pa pé€lqimin e tij éshté
e ndaluar, me pérjashtim t€ rasteve qé lidhen me interesa publike madhore. Kufizimet
gjithashtu sipas N. 35 té€ Kushtetutés duhet té jené té parashikuara né ligj.>* Personit i
njihet e drejta pér t€ ndrequr ose fshir€ t€ dhéna té pavérteta ose té paplota. Sigurisht,
informacionet personale mbrohen nga Ligji Nr. 9887 ‘Pér mbrojtjen e té dhénave
personale’. Rezervimi i informacionit personal &shté njé ¢éshtje shumé e diskutuar né
vendet e zhvilluara demokratike. Kjo sepse gjithmoné problemi lind né ekuilibrin qé
duhet vendosur ndérmjet kufizimit me tendencé né rritje t€ informacionit personal dhe
interesit publik madhor qé mund té€ keté nevojé pér két€ informacion.

Njé ndér objektivat q€ shpall Kushtetuta joné éshté edhe ajo qé lidhet me krijimin
e njé mjedisi t€ shéndetshém dhe t€ pastér pér qytetarét né Republikén e Shqipérisé.
Késhtu, N. 56 1 Kushtetutés parashikon se ‘kushdo ka t& drejté t€ informohet pér
gjendjen e mjedisit dhe mbrojtjen e tij’*. Garantimi i késaj t€ drejté vlen t& shihet
jo vetém si njé e drejté kushtetuese, por edhe né dritén e Konventés s€ Aarhusit, 25
gershor 1998, ratifikuar nga RSH. Konventa e Aarhusit mé shumé se sa njé Konventé
pér mjedisin, éshté njé dokument i réndésishém & pérfshihet n€ kuadrin e té drejtave té
njeriut. N¢ t€ palét angazhohen mes té tjerash pér t€ zhvilluar mekanizmat e duhura qé
informacioni mjedisor t€ béhet i disponueshém sa mé shpejt qé t€ jeté e mundur por jo
mé voné se 1(nj€) muaj pas paraqitjes s€ kérkesés. Ky afat mund té shtyhet deri né dy
muaj pas paraqitjes s€ kérkesés, vet€ém né qofté se e justifikon volumi dhe kompleksiteti
1 informacionit. Kjo vonesé duhet t’i informohet kérkuesit t&€ informacionit s€ bashku
me arsyet € justifikojné két€ shtyrje. Gjithashtu, Konventa parashikon pjesémarrjen
e publikut né€ procedurat vendimmarré€se, né procesin e pérgatitjes sé planeve dhe
programeve pér mjedisin, té rregulloreve ekzekutive dhe instrumenteve t€ pérgjithshém
ligjore dhe normative.

E drejta pér t’u informuar apo transparenca éshté adresuar né Kushtetuté edhe né
dimensione té tjera, pra jo vetém si marrédhénie mes qytetarit, individ apo kolektiv

24 Kjo i referohet nenit 35/3 t& Kushtetutés.
25 Ky parim éshté afirmuar né nenin 56 t& Kushtetutés.
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qoft€ ai, dhe administratés publike apo shtetit, por edhe si marrédhénie mes organeve
t€ ndryshme t€ shtetit. Shembull i tillé &shté Avokati i Popullit, njé¢ mekanizém i
rénd€sishém kushtetues pér mbrojtjen e té drejtave themelore té njeriut por edhe
interesave legjitime ndaj (mos)veprimeve t€ administratés publike, pér té cilin theksohet
se merr informacione nga organet qé kontrollon dhe ato jané t& detyruara t€ japin
informacionin e kérkuar. N. 63, paragrafi 4 i Kushtetut€s shprehimisht lexon:

... 4. Organet dhe funksionarét publiké jané té detyruar t’i paragesin Avokatit té
Popullit té gjitha dokumentet dhe informacionet e kérkuara prej tij.*

3.2. Legjislacioni

Kuadri kushtetues dhe parashikimet strategjike mbi t€ drejtén e informimit/
transparencén t&€ miratuara tashmé né vend jané zbérthyer né njé séré aktesh ligjore e
nénligjore. Ndér to rendisim:

- Ligji nr. 44/2015 “Kodi i Procedurave Administrative”,

- Ligji nr. 119/2014 “Pér té drejtén e informimit pér dokumentet zyrtare”,

- Ligj Nr. 8457, dt. 11.2.1999 “Pér informacionin e klasifikuar ‘sekret shtetéror’,
i ndryshuar,

- Ligj nr. 9887, dt. 10.3.2008 ‘Pér mbrojtjen e té dhénave personale,’ i ndryshuar,

- si dhe, njé séré ligjesh t€ tjera té posagme, t€ cilat né t€résiné e tyre adresojné
thelbin e té drejtés pér informim g€ €shté: ¢dokush ka t€ drejté€ g€ me anén e njé kérkese
formale t€ marré informacion nga ¢do organizém publik, brenda njé kohe té arsyeshme,
pa u diskriminuar, dhe me mjete t€ efektshme.

4. E Drejta pér informim né Kodin e Procedurave Administrative

Garantimi 1 t& drejtés pér informim kérkon domosdoshmérisht, né njé kohé t& sé drejtés pozitive
q¢ jetojmé, pérshtatjen e njé legjislacioni t&€ pérshtatshém i cili mbéshtetet né njé vullnet pozitiv politik
dhe shogérohet nga njé infrastruktur€ institucionale e krijuar posagérisht pér kété géllim. Jo vetém qé
strukturat institucionale jané t&¢ domosdoshme té krijohen, por edhe qasja ndaj késaj ¢€shtje duhet béré
sa ¢ posagme aq edhe e integruar né gjith€ sistemin administrativ, por edhe gjyqésor t&€ vendit. Né kété
kéndvéshtrim, rregullimi i té drejtés pér informim né Kodin e Procedurave Administrative éshté njé qa-
sje e géndrueshme dhe me aplikim té gjeré té transparencés né ¢do proces administrativ.”’ Mé 30 prill
2014, Kuvendi i Shqipérisé miratoi ligjin nr.44/2015 “Kodi i Procedurave Administrative i Republikés
s€ Shqipéris€” (KPa ose Ligji 44/2014),2 qéllimi i té cilit éshté t& shérbejé si ligj bazé rregullator i ¢do
procedure administrative. Kodi i ri synon t€ forcojé parimet dhe standardet e administratés sé€ miré dhe trans-
parencén né vendimmarrjen administrative, pérfshi lehtésimin e komunikimit mes administratés dhe kujtdo

26 Neni 63 i Kushtetutés.

27 Schmidt-Abmann E., Principle of an international order of information, at Anthony G., Auby J.,
Morrision J., and Zwart T., Ed.s, Values in global administrative law., Hart Publishing, Oksford dhe
Portland, 2011, fq. 117.

28 Botuar né Fletore Zyrtare nr. 87, daté 28.05.2015. Me hyrjen né fuqi té tij, shfuqizohet ligji
nr.8485, dt. 12.05.1999 “Kodi i Procedurave Administrative t&¢ Republikés sé Shqipérisé”
si dhe ¢do dispozité ligjore dhe nénligjore qé vjen né kundérshtim me dispozitat e ligjit
44/2015.
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q¢ hyn n€ marrédhénie me t€, e mé s€ pari kujtdo q€ merr shérbime nga ajo. Reformimi i
Kodit té€ Procedurave Administrative ishte njé nga prioritetet e geverisé€ i lidhur ngushté
edhe me procesin ¢ integrimit evropian. Raport-Progreset ¢ Komisionit Evropian ndér
vite kishin evidentuar domosdoshméring e kryerjes sé késaj reforme duke rekomanduar
miratimin e KPA s€ re.?’ Ligji 44/2015 pérbén njé hap cilésor né zhvillimin e s& drejtés
procedurale administrative. Fryma qé pércjellin disa prej parashikimeve t€ reja t€ kétij
Kodi éshté garantimi i njé mbrojtje efektive t€ t€ drejtave dhe interesave t€ personave
duke vendosur n€ ményré proporcionale njé baraspeshé té drejté midis kétyre té dre-
jtave dhe ¢€shtjet e interesit publik.

Kodi iri sanksionon dhe parimet t€ cilat jané synuar t€ harmonizohen me standardet
dhe praktikat mé t€ mira né fushén e s€ drejtés administrative. Risi e Ligjit 44/2015 &shté
sanksionimi i disa parimeve té reja, t€ cilat ofrojn€ garanci mé t€ mira pér procedurat
administrative dhe kané plotésuar parimet e deri at€éhershme. Ndér parimet e reja qé
sanksionohen né Kod, me réndési pér kété punim pérfshihen:

- parimi i transparencés, neni 5 i KPA, i cili kérkon qé organet publike t€ ushtro-
jné veprimtaring€ administrative né ményré transparente dhe né bashképunim t€ ngushté
me personat fiziké dhe juridiké té pérfshiré né t&, duke pérforcuar aspekte té kétij parimi
edhe mé tej krahasuar me KPA e vitit 1999;

- parimi i mbrojtjes sé€ t€ dhénave personale, neni 9, i cili pér¢on tek organet pub-
like dhe népunésit publik detyrimin e p&rpunimit t&€ ligjshém e t&€ dre;jté t& t& dhénave
personale, té té dhénave qé lidhen me veprimtariné tregtare ose profesionale, me té
cilat njihet gjaté procedurés administrative dhe qé¢ mbrohen sipas legjislacionit né¢ fuqi
pér mbrojtjen e t€ dhénave personale, t€ ndérmarré masa lidhur me mbrojtjen, ruajtjen,
mospérhapjen, si dhe konfidencialitetin e tyre;

- parimi i komunikimit né gjuhén shqipe, neni 20, duke parashikuar lehtési pro-
cedurale né rast se dokumentet nuk jané né gjuhén shqipe, apo gjuha e pérdorur nga
pala nuk éshté ajo shqipe.’

Né KPA, e drejta pér informim u &shté garantuar kategoris€ sé personave palé
pjesémarrése né njé procedim administrativ. Paléve u njihet e drejta pér t’u konsultuar
me dosjen?!, shprehje e favorizimit té transparencés né njé procedim administrativ. E
drejta pér t’u njoftuar si pjesé e KPA &sht€ njékohésisht e lidhur ngushtésisht me t&
drejtén pér t€ marré pjes€ né procedim dhe pér t€ dhéné mendim, pra me parimin e
bashképunimit t¢ afirmuar né KPA. Palét gézojné té drejtén t& paraqesin mendime dhe
shpjegime?®? gjaté gjithé procesit administrativ. Po ashtu, Neni 41 i KPA-sé parashikon
detyrimin e organeve t¢ administratés publike pér t€ njoftuar palét e interesuara pér
nisjen e procedimit administrativ, sikurse neni 99 i KPA parashikon detyrimin pér
informim té aktit pérfundimtar, madje duke specifikuar mjetet ligjore mbrojtése ndaj
aktit. Ky detyrim &shté shprehje e respektimit t€ sé drejtés kushtetuese té shtetasve

29 Raport Progresi i vitit 2013, faqe 8, theksonte se Kodi i Procedurave Administrative ende pritet t&
miratohet: Shih tekstin né: http://ec.europa.cu/enlargement/pdf/key _documents/2014/20141008-
albania-progress-report_en.pdf.

30 Shih nenet 4 deri 21 t&€ Ligjit 44/2015.

31 Shih Kreu III i KPAsg, T¢ drejtat e paléve gjaté procedurés administrative, posagérisht neni 45
1 KPASsE.

32 Neni 47 i KPAség.
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dhe respektimit t€ parimit t€ procesit té rregullt ligjor,> si dhe i t€ drejtés kushtetuese
pér t’u rehabilituar dhe zhdémtuar né rast démtimi pér shkak té njé akti, veprimi ose
mosveprimi té paligjshém té organeve shtetérore.>* Njoftimi i paléve synon bérjen té
ditur atyre pér pérmbajtjen e vendimit i cili prodhon pasoja juridike mbi ta. K&€to pasoja
juridike mund té€ jené té natyrés administrative ose civile. Duke u véné né dijeni, palét
mésojné mbi té drejtat dhe detyrimet e tyre dhe jo vetém kaq. Atyre njékohésisht i
krijohet mundésia té ankohen né organin pérkatés né rast se pretendojné se vendimi
&shté 1 padrejté.

E drejta pér t'u dégjuar®® gjithashtu éshté pjesé e KPAsé. Secila palé, né njé
procedim administrativ, duhet t& keté mundésiné t€ shprehet dhe té dégjohet para
autoriteteve vendimmarrése. Ajo ka té drejté t€ parages€ faktet sipas versionit t€ saj,
provat dhe argumentet ligjore. Njé proces i tillé ndihmon né€ zgjidhjen sa mé t€ dre;jté
té ceshtjes. Ndaj respektimi i késaj té drejte do té thot€ respektim i nj€ prej elementéve
té parimit pér njé proces té rregullt ligjor. Seksioni 3, njoftimi dhe dégjimi i paléve,
pérkatésisht nenet 87-89 t&€ KPAsé e parashikojné kété.

Té gjitha kéto rregullime synojné t€ adresojné té drejtén pér informim né njé proces
administrativ t€ posac€m, ndérkohé qé duhet theksuar se KPA pérfshin edhe parimin e
transparencés, pra té administratés sé hapur,® qé trajtohet né vijim té kétij punimi né
kuadér t& Ligjit 119/2014.

Cka u analizua mé sipér, ka si fushé zbatimi t€ gjitha organet e administratés
publike, duke pérfshiré kétu organet e pushtetit gendror dhe atij vendor. Jo vetém kaq,
por duhet theksuar se KPA éshté njé ligj me shumicé té€ cilésuar, gjé¢ qé nénkupton se
ai géndron mé lart né hierarkiné e ligjeve se ligjet e thjeshta. Kjo do té thoté se cilido
organ administrativ, duhet t€ respektojé detyrimisht detyrimet e KPA edhe nése ka
parashikime ligjore t€ posagme me ligje t&€ posagme g€ adresojné funksionimin e tij, me
pérjashtim t€ rastit kur ¢éshtje t€ transparencés pér procesin administrativ rregullohen
ndryshe nga ndonjé ligj i posagém i miratuar po ashtu me shumicé t€ cilésuar.

S. Ilustrime nga ligje té posa¢cme

N¢ térési ligjet e posagme kané adresuar né ményra té ndryshme ¢éshtjen e sé
drejtés pér informim. Késhtu pér shembull, n€se do i referoheshim ligjit nr. 139/2015
«Pér vetéqeverisjen vendore»,*” njé kapitull i ploté i kushtohet transparencés. Kreu VI,
transparenca, konsultimi dhe pjesémarrja qytetare, garanton pér publikun transparencén
e veprimtarisé€ sé njésive vendore, duke kérkuar q€ ¢do akt i organeve té vetéqeverisjes
vendore t€ publikohet né€ fagen zyrtare t€ internetit té njésisé vendore dhe afishohet né
vendet e caktuara nga njésia pér njoftimet publike. N& referim té ligjit pér t€ drejtén
e informimit, njésité vendore caktojné koordinatorin e transparenc€s dhe miratojé
programin e transparencés, duke siguruar akes nga té gjithé, vecanérisht nga shtresat
mé t€ varfra t€ komunitetit, né€ pérputhje me dispozitat e ligjit n€ fuqi pér té drejtén e

33 Neni 42 i Kushtetutés sé Shqipérisé

34 Neni 44 i Kushtetutés sé Shqipérisé

35 Shih edhe N. 93 i KPAsé.

36 Shih N. 5 t& KPAsé.

37 Botuar né Fletore Zyrtare nr. 249, daté 14.01.2016.
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informimit.

Po ashtu, duke u nisur nga fakti qé zbatimi efektiv i t€ drejtés pér informim té
publikut realizohet nga népunésit civilé qé ushtrojné funksionet e tyre prané organeve
té administratés publike, legjislacioni shqiptar nuk mjaftohet vetém me vendosjen e
detyrimit pér organet, por edhe pér personat qé kryejné funksionet e tyre né to. Kjo
béhet n€ kuadér t€ mbrojtjes né nj€ nivel sa mé t€ larté t€ késaj t€ drejte pér t&€ shmangur
moszbatimin e saj né praktiké. Késhtu, Ligji Nr. 152/ 2013 ‘Pér népunésit civil’,* neni
44, parashikon se népunési civil ka detyrimin t€ ushtrojé detyrén e tij né shérbimin
civil me transparencé dhe té sigurojé pér publikun e gjeré dhe palét ¢cdo informacion
té nevojshém, me pérjashtim t&€ rasteve té kufizimeve ligjore. Mosrespektimi i te
drejtés pér informim t€ publikut mbi veprimtariné administrative nga népunési civil
konsiderohet si shkelje e detyrés t€ tij dhe passjell marrjen e masave disiplinore. Po
ashtu, edhe ligji “Pér mbrojtjen e konsumatorit” adreson me aspekte t&€ ndryshme t&
drejtén e publikut pér informacion. Pér shembull, neni 12 i kétij ligji parashikon se t&
gjitha t€ dhénat dhe informacionet mé t&¢ domosdoshme pér mallin dhe shérbimin duhet
té jené né gjuhén shqipe. M€ tej, Ligji nr. 9000, daté 30.01.2003 “Pér organizimin dhe
funksionimin e Késhillit t€ Ministrave” dhe Vendimi 1 KM nr. 584, daté 28.08.2003
’mbi Rregulloren e Funksionimit t&€ Késhillit t& Ministrave’ parashikojné se njé ndér
aspektet procedurale t€ akteve normative g€ miratohen nga Késhilli i Ministrave
&shté edhe konsultimi me grupet e interesit q€ pa dyshim bazohet né transparencén.
Ndér ligjet mé té fundit té miratuara mund t€ pérmendet edhe ligji nr. 146/2014%° «Pér
njoftimin dhe konsultimin publiky, i cili parashikon se pércakton rregullat procedurale
g€ duhen zbatuar pér té garantuar transparencén dhe pjesémarrjen e publikut né
proceset politikébérése dhe vendimmarrése nga organet publike dhe se synon nxitjen e
transparencés, t€ pérgjegjshmérisé dhe integritetit té autoriteteve publike.*

6. E Drejta pér té¢ marré informacion publik - Ligji nr. 119/2014 ‘Pér té
drejtén e informimit’

E drejta pér t€ marré€ informacion publik éshté njé ndér aspektet e sé€ drejtés pér
informim. Edhe pse e till€, ajo éshté njohur késhtu vetém kohét e fundit. Transparenca
né lidhje me dokumentet zyrtare né Evropé &shté konsideruar njé ¢éshtje me réndési.
Fillimisht ajo konsiderohej si njé ¢éshtje e vullnetit t€ miré t€ geveris€ apo e individéve
gé€ punonin né t€. Fillimisht parimi i aksesit publik né¢ dokumente zyrtare €shté miratuar
né Suedi né vitin 1766 si pjes€ e njé akti mbi lirin€ e shtypit. M€ pas né kohé né vitin
1951, u miratua nj€ rregullim i ngjashém edhe né Finlandé, rregullim qé€ u miratua edhe
né Norvegji dhe Danimarké né vitin 1970. Nj€ zhvillim té ngjashém njohu edhe né
Shtetet e Bashkuara té Amerikés, me miratimin e Aktit mbi Liriné e Informacionit né
vitin 1966. Australia, Kanadaja dhe Zelanda e Re ndogén t€ nj&jtin shembull gjithashtu
né vitet 1982-1983. Parimi hasi pak mé shumé rezistencé né Mbretériné e Bashkuar dhe
Evropén kontinentale.

Fillimisht, ai u parashikua si pjesé e Kodeve té Procedurave Administrative. Vet€ém

38 Fletore Zyrtare nr. 36, daté 12.01.2000.
39  Botuar né Fletore Zyrtare nr. 178, daté 24.12.2014.
40 Neni 1 i ligjit.
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gjaté dy dekadave té fundit jan€ miratuar n€ Evropén kontinentale ligje t€ posagme mbi
lirin€ e informimit, si pér shembull né Hungari (1992), Portugali (1993), Irlandé€ (1997),
Letoni (1998), Republika Ceke (1999), Mbretéri ¢ Bashkuar (2000), Estoni (2000),
Lituani (2000), Poloni (2001), Rumani (2001), Slloveni (2003), Gjermani (2005), dhe
n€ Bashkimin Evropian (2001). Vende t€ tjera si Austria, Franca, Italia apo Spanja kané
pérshtatur legjislacionin procedural administrativ mé tej me kérkesat e transparencés.*!

Né vendin toné kjo e drejté u garantua né nivel ligji pér heré t€ paré né€ vitin
1999, me ligjin nr. 8503 daté 30.06.1999 “Pér t€ drejtén e informimit pér dokumentet
zyrtare”.* N¢€ vitin 2014 ky ligj u zévendésua® me Ligjin 119/2014 “Pér té drejtén e
informimit” (Ligji 119/2014).* Ky ligj rregullon t€ drejtén e njohjes me informacionin
qé prodhohet ose mbahet nga autoritetet publike, duke qené késhtu njé kuadér rregullator
g€ mundé&son transparencén né térési té veprimtaris€ geveris€se, t€ autoriteteve publike
si¢ ligji e adreson, ndaj publikut. Né két€ kuadér, ligji 119/2014 ofroi nj€ rregullim edhe
mé té miré t€ s€ drejtés pér informim té€ publikut né térési ndaj autoriteteve publike.*> Mé
s€ pari, ligji ofroi njé kuptim t& gjer€ t€ termit ‘informacion publik’ duke konsideruar
si té till€ ¢do t€ dhéné té regjistruar né ¢farédo lloj forme dhe formati, gjaté ushtrimit
té funksionit publik, pavarésisht nése &shté pérpiluar ose jo nga autoriteti publik.*
Vlerésimi se njé informacion éshté publik, nénkupton se ai nuk cenon rastet e kufizimit
té dhénies sé tij e pér kété shkak i béhet i njohur publikut. Predispozita pér té béré
publik informacionin, kur ai €shté i till¢, rrit ndjeshém transparencén institucionale,
ul numrin e kérkesave pér informim, leht€son punén e autoritetit, i cili do t’i kushtojé
vémendje dhe trajtojé me prioritet rastet e tjera té kérkimit t€ informacionit pér arsye
se mund t€ kérkojné vendim t€ arsyetuar duke pasqyruar dhe dhéné pjesén qé mund t&
béhet publike veg asaj q€ nuk mund t€ jeté e tillg.

Ligji 119/2014 ka zgjeruar edhe rrethin e subjekteve qé€ i nénshtrohen zbatimit té tij

41 Legjislacioni pér liriné e informimit, né kushtet ideale, duhet t&¢ udhéhiqet nga parimi
pér dhénien maksimale té informacionit. Parimi pér dhénien maksimale t€ informacionit
prezumon qé i gjithi informacioni qé disponohet nga organet publike duhet t& jepet dhe qé
ky prezumim mund té shpérfillet vetém né rrethana shumé té kufizuara. Ky parim mishéron
arsyen themelore qé géndron né themel té veté konceptit pér lirin€ e informimit dhe, né
kushtet ideale, duhet t& pércaktohet né Kushtetuté, né ményré q& t€ b&het e qarté se e
drejta pér t’u informuar éshté njé e drejté themelore. Q&llimi parésor i legjislacionit duhet
té jeté dhénia maksimale e informacionit né¢ praktiké. Organet publike jané té detyruara
té japin informacion dhe ¢do pjesétar i publikut gézon té drejtén pérkatése pér t& marré
informacion. Rrjedhimisht, termat “informacion” dhe “organ publik” duhet té pércaktohen
sa mé gjerésisht. Ky parim &shté theksuar edhe nga Raportuesi Special i OKB-s¢€ pér Liriné
e Mendimit dhe t€ Shprehjes. Shih http://www.article19.org/data/files/pdfs/standards/
righttoknow.pdf

42 Botuar né Fletore Zyrtare Nr. 22, daté 26.7.1999.

43 Shih edhe: Open Society Justice Initiative “Propozimet pér amendimin e Ligjit pér Akses né
Informacion,” 6 mars, 2007.

44  Fletore Zyrtare nr. 160, daté 17.10.2014.

45 Shih pér mé shumé Relacionin e Projektligjit ‘Pér té drejtén e informimit’, tek: https:/www.
parlament.al/wp-content/uploads/2015/11/relacioni_e_drejta_e_informimit 17767 1.pdf.
Paré mé 7.12.2017.

46 Neni 2 - Pérkufizime.
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dhe qé kané detyrimin pér t€ trajtuar kérkesat pér dhénie t€ informacionit. Subjektet q&
1 nénshtrohen zbatimit t& kétij ligji jané: a) t€ gjitha organet administrativ t& parashikuar
né legjislacionin né fuqi pér procedurat administrative, organet ligjvénése, gjyqésore
dhe ato t€ prokuroris€ sé ¢do niveli, organet e njésive t€ geverisjes vendore t€ ¢do
niveli, organet shtetérore dhe entet publike, t€ krijuara me Kushtetuté ose me ligj; b)
shoqérité tregtare ku: i) shteti zot€ron shumicén e aksioneve; ii) ushtrohen funksione
publike, c) ¢do person fizik ose juridik, té cilit i €shté dhéné me ligj, akt nénligjor ose
¢do lloj forme tjetér, t€ parashikuar nga legjislacioni né fuqi, e drejta e ushtrimit t&
funksioneve publike.

Ligji jo vetém ka rregulluar ¢éshtjen e t& drejt€s pér t’u informuar né aspektin
material e procedurale, por gjithashtu ka krijuar njé mekanizém institucional pér té
ushtruar kompetenca t€ tilla q¢ mundé€sojné zbatimin e kétij ligji. Komisioneri pér
té Drejtén e Informimit dhe Mbrojtjen e té Dhénave Personale (KDIMDHP)* &shté
ngarkuar me kompetencat pér té urdhéruar autoritetet publike t€ véné né dispozicion
informacionin e kérkuar, duke shéruar si institucion qé shqyrton ankesat pér shkeljet
e ligjit. Jo vetém q€ KDIMDHP kryen hetime administrativ pér shkeljet e pretenduara
té sé drejtés pér informim por edhe vendos sanksione administrative ndaj autoriteteve
publik né rastet e konstatimit t€ shkeljeve t€ ligjit.

- aspekte procedurale

E drejta pér té€ kérkuar informacion nga njé autoritet publik, sipas ligjit, i njihet
¢do personi fizik ose juridik, vendas ose i huaj, si dhe personave pa shtetési, pa gené
té€ detyruar t€ shpjegojné motivet.* Ky rregull éshté né respektim té Kushtetutés qé
parashikon t€ drejtén pér t’u informuar si njé€ t€ drejté themelore qé e gézon ¢do pjesétar
1 publikut.

Gjithashtu, ai detyron autoritetet publike pér té€ pérgatitur, publikuar, dhe pérdité€suar
programin e transparencés pér akses né informacione,” duke pércaktuar sakté
kategorité e informacionit q€ duhet t€ pérmbajé programi. Pikérisht publikimi proaktiv
i informacionit né faqet e internetit t€ autoriteteve publike krijon mundésiné e aksesit
né t€ njé&jtén kohé t€ njé numri t€ papércaktuar individésh si dhe rrit llogaridhénien
e autoriteteve publike. N€ programin e transparencés, i cili duhet t€ miratohet nga
titullari i institucionit dhe duhet t€ jeté publik jo vetém né fagen e internetit por edhe né
ambientet e institucionit, duhet té publikohen né€ formate lehtésisht té kuptueshme dhe
té aksesueshme, kategori t€ ndryshme informacioni pérfshiré strukturén organizative,
funksionet dhe detyrat e autoritetit publik, tekstet e plota té akteve rregulluese té fushés
s€ veprimit t€ autoritetit, procedurat q¢ duhen ndjekur pér té béré njé kérkesé pér
informim, adresén postare dhe elektronike pér depozitimin e kérkesave pér informim,
si dhe procedurat e ankimit t€ vendimit pérkatés, vendndodhjen e zyrave t& autoritetit
publik, orarin e punés, emrin dhe kontaktet e koordinatorit pér t€ drejtén e informimit,
mekanizmat monitorues dhe t€ kontrollit g€ veprojné mbi autoritetin publik, raportet
e auditimit nga Kontrolli i Larté i Shtetit ose subjekte t& tjera, t&€ dhéna pér buxhetin
dhe planin e shpenzimeve pér vitin financiar n€ vijim dhe vitet e kaluara, informacion
pér procedurat e prokurimit apo procedurat konkurruese té koncesionit /partneritetit

47  Shih: http://www.idp.al/
48 Neni 2, Pérkufizimet.
49 Neni 4, Pérgatitja dhe miratimi i programeve té transparencés.

20



GARANTIMI I TE DREJTES PER T°U INFORMUAR NE VEPRIMTARINE ADMINISTRATIVE...

publik privat, shérbimet qé autoriteti publik i jep publikut, regjistrin e kérkesave dhe
pérgjigjeve, informacione dhe dokumente qé kérkohen shpesh, si dhe ¢do informacion
tjetér qé gjykohet i dobishém nga autoriteti publik. Autoriteti publik kérkohet madje
té krijojé dhe arkivoj€ nj€ kopje digjitale t€ faqes zyrtare t€ tij né internet, t€ plot€suar
me informacionin qé kérkohet né programin e miratuar t€ transparencés, si dhe pér
metodat, mekanizmat dhe periodicitetin e publikimit t€ informacioneve publike, té cilat
vihen né dispozicion té publikut pa kérkesé. Aktet qé pé€rmbajné rregulla, norma apo
kufizime té t€ drejtave dhe lirive themelore t€ individit, si dhe me efekt t€ drejtpérdre;jté
pér ta b&hen publike me ané té afishimit apo postimit n€ fagen zyrtare t€ internetit,
brenda 48 oréve prej miratimit t€ aktit nga autoritetet publike.

Afatet e parashikuara né ligj pér kthim pérgjigje nga ana e autoriteteve publike
jan€ 10 dité puné, me pérjashtim t€ rasteve kur ligji i posagém parashikon ndryshe.
Ky afat mund té zgjatet dhe me 5 dit€ té tjera pune nése informacioni i kérkuar éshté
shumé voluminoz ose kur informacioni ndodhet né mjedise té ndara fizikisht nga zyra
gendrore. Pérveg afatit njé tjetér element pér vénien né dispozicion t€ informacionit t&
kérkuar €shté dhe tarifa.

Ligji parashikon qé shérbimet e administratés publike ofrohen pa pagesé. Gjithsesi,
dhénia e informacionit mund té€ b&het kundrejt njé tarife, t& pércaktuar mé paré dhe t&
béré publike nga autoriteti publik n€ fagen e tij t& internetit dhe né mjediset e pritjes sé&
publikut. Tarifa duhet té jeté e orientuar né kosto pér informacionin e kérkuar né letér
ndérsa informacioni i kérkuar né rrugé elektronike jepet falas™®.

Njé nga elementét mé t& réndésishém té ligjit pér t&€ drejtén e informimit &shté
caktimi i koordinatorit, i cili shérben si njé piké kontakti midis qytetaréve dhe
institucionit. Koordinatori®! ka njé séré detyrash t& pércaktuara qarté si dhe sanksione
pérkatése pér mospérmbushjen e tyre. Detyrat e koordinatorit pér t€ drejtén e informim
mund té grupohen né a) trajtimi i kérkesave brenda afatit ligjor; b) mbajtja e regjistrit
té kérkesave dhe pérgjigjeve; dhe c) bashkérendon punén pér kthim pérgjigje. Duke
pasur parasysh se koordinatori €shté pérgjegj€s pér njé pjesé t€ réndesishme t€ zbatimit
té Ligjit, ai/ajo i nénshtrohet edhe sanksioneve pér shkelje t& ligjit.

- Pasojat e cenimit té ligjit

Ligji parashikon né térési se mosrespektimi i dispozitave té ligjit passjell pérgjegjési
administrative pér personat pérgjegjés — pér titullarin, népunésin mé t& larté civil,
koordinatorin dhe pér punonjésit e tjeré. Sanksionet pérfshijné€ gjobat e pércaktuara né
pikén 2 t€ nenit 18 pér ¢do kundérvajtje t€ veganté. Numri i shkeljeve t€ mundshme dhe
ndéshkimet tregojné€ se Koordinatori, si dhe titullari i autoritetit publik dhe népunési
mé i lart€ civil, duhet t€ jené shumé té kujdesshém né€ pérmbushjen e detyrave té tyre
né€ ményré qé t€ zbatojné detyrimet e pércaktuara nga ligji pér té€ drejtén e informimit
dhe t€ sigurojné se t€ drejtat e qytetaréve jané garantuar. Shkeljet mé t€ rénda qé ¢ojné
n€ dénimin me gjobé prej 150 000 deri né 300 000 leké pérfshijné:

- refuzimin e dhénies sé¢ informacionit, né kundérshtim me parashikimet e kétij ligji;

- mosplotésimin e kérkesave pér informacione, t€ regjistruara né Regjistrin e Kérkesave dhe Pérg-
jigjeve;

50 http://www.idp.al/wp-content/uploads/2017/02/urdher per_tarifat.pdf
51 http://www.idp.al/wp-content/uploads/2017/02/Udhezime_per_koordinatoret per te drejten e

informimit.pdf
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- mosregjistrimin e kérkesés pér informim, moscaktimin e njé numri rendor pér té¢ dhe mosdhénien
e t¢ dhénave té kontaktit t€ koordinatorit pér t€ drejtén e Informimit;

- mosdérgimin e kérkes€s pér informim te njé autoritet tjetér publik, brenda afatit ligjor;

- mosnjoftimi 1 kérkuesit pér vendimin pér zgjatjen e afatit pér plotésimin e
kérkesés pér informim.

- Kufizimet e té drejtés pér informim™

Ligji ka pércaktuar dhe rastet né t€ cilat e drejta pér informim kufizohet. Njé
nga rastet ¢ kufizimit t€ t€ drejtés pér informim éshté kur kérkohet informacion pér
té dhénat e nj€ individi tjetér. Né kété rast autoriteti publik duhet té marré masa dhe
té sigurohet q€ t€ mos japé t€ dhénat personale té paléve té treta né njé ményré qé
vjen né kund€rshtim me parimet e mbrojtjes sé t€ dhénave. Nése personi pér té cilin
kérkohen té dhénat personale nuk ka dhéné pélqimin atéheré autoriteti duhet t&€ heqé
nga informacioni t€ gjithé referencat pér palén e tret€ dhe ndonjé informacion tjetér nga
i cili ajo (pala e tret€) mund t€ identifikohet.

E drejta pér informim kufizohet kur cenon sekretin tregtar, t€ drejtén e autorit
apo patentat.”® E drejta e informimit kufizohet né rast se éshté e domosdoshme,
proporcionale dhe nése dhénia e informacionit shkakton njé dém té qarté dhe té réndé
ndaj interesave t&€ méposhtém: a) siguriné kombétare, sipas pérkufizimit t& béré nga
legjislacioni pér informacionin e klasifikuar; b) parandalimin, hetimin dhe ndjekjen
e veprave penale; c) mbarévajtjen e hetimit administrativ né kuadér té njé procedimi
disiplinor; ¢) mbarévajtjen e procedurave té inspektimit dhe auditimit t& autoriteteve
publike; d) formulimin e politikave monetare dhe fiskale té shtetit; dh) baraziné e
paléve né njé proces gjyqésor dhe mbarévajtjen e procesit gjyqésor; ¢) késhillimin dhe
diskutimin paraprak brenda ose midis autoriteteve publike pér zhvillimin e politikave
publike; &) mbarévajtjen e marrédhénieve ndérkombétare ose ndérqeveritare.

Por e drejta e informimit kufizohet edhe nése éshté e domosdoshme, proporcionale,
si dhe né qofté se pérhapja e informacionit do cenonte sekretin profesional té garantuar
nga ligji. Gjithsesi, informacioni i kérkuar nuk refuzohet né rast se ekziston njé€ interes
publik mé i larté pér dhénien e tij. Sipas ligjit 119/2014, mbizotérim i interesit publik
do t€ thot€ se interesi publik pér t€ pérhapur informacione t€ caktuara ésht€ mé i madh
se sa démi q€ mund t€ ndodhé né€ disa interesa legjitime t€ njohura.

Ligji ka pércaktuar gart€ dhe procedurén pér vénien né lévizje t€ mekanizmit
mbik€qyrés né shqyrtimin e ankesave, afatet konkrete pér shqyrtimin e tyre, veprime té
tjera t€ cilat mund t€ nevojiten t€ procedohen gjaté trajtimit t&€ ankesés, ligjet ku bazohet
legjitimiteti 1 ankesés, llojin e aktit me té cilin shprehet ky mekanizém, sistemin e
ankimit mbi vendimmarrjen e ankesés, afatet dhe bazén ligjore, gjykatén kompetente
pér shqyrtimin e aktit administrativ té organit t€ pavarur, et;.

- Mekanizmi i shqyrtimit té ankesave

Mekanizmi i gjetur n€ két€ rast, Komisioneri, mbikéqyr dhe garanton kéto té
drejta té cilat paralelisht ndérthuren dhe konkurrojné. Komisioneri pér t€ Drejtén e
Informimit dhe Mbrojtjen e t&€ Dhénave Personale merr vendim pér ankesén brenda 15

52 Shih Kreu IV, Kufizimi i s€ drejtés pér informim, N.17.
53 Pérmé shumé informacion shih ResPublica, “Komentar i Ligjit 119/2014 Pér té drejtén e Informimit”,
Tirané, maj 2015.
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ditéve pune nga dita kur €shté€ dorézuar ankimi. N€ pérfundim t€ shqyrtimit t€ ankesave,
Komisioneri pér t€ Drejtén e Informimit dhe Mbrojtjen e t&€ Dhénave Personale vendos:
a) mospranimin e ankesé€s kur ka kaluar afati i parashikuar né ligj ose kur ankimi nuk
paraqitet né formé shkresore si dhe kur nuk tregohet emri dhe adresa e ankuesit; b)
pranimin e ankesés dhe urdhérimin e autoritetit publik pér t¢ dhéné informacionin
e kérkuar, né ményré t€ ploté ose t&€ pjesshme; c) rrézimin e ankesés, pjes€risht ose
térésisht; ¢) afatin, brenda t€ cilit autoriteti publik duhet t¢é zbatojé urdhrin.**

- Afatet lidhur me ankesat

Vendimet e Komisionerit mund té ankimohen né gjykaté si nga autoriteti publik
po ashtu edhe nga ankuesi. N¢ rastet e vendimit pér dhénie t€ dokumentacionit t&
prodhuar apo mbajtur nga autoriteti publik, ankimi mund té béhet brenda 45 ditéve nga
njoftimi i aktit, ndérsa ankimi ndaj sanksionit parashikohet né ligjin pér kundérvajtjet
administrative dhe &éshté 30 dit€ nga njoftimi i1 aktit, ndérsa ankimi né rastet kur
Komisioneri nuk shprehet me vendim brenda afatit 15 dit€ t€ parashikuar né ligjin pér
té drejtén e informimit, éshté 45 dit€. Ankimi depozitohet né gjykatén administrative
ku ka vendndodhjen organi i vendimmarrjes administrative.

- E drejta pér informim né praktike

Duke gené se mbikéqyrja e zbatimit t€ Ligjit nr. 119/2014 “Pér t€ Drejtén e
Informimit”, kryhet népérmjet monitorimit t€ elementéve t€ ndryshém t& ligjit
si p.sh., ankesat e shqyrtuara nga Zyra e KDIMDHP, programet e transparencés sé
publikuara apo koordinatorét e caktuar nga autoritetet publike konstatohet se e drejta
pér informim ka filluar t€ gjejé zbatim té konsiderueshém dhe né Shqipéri. Nga
grafiku i méposhtém konstatohet se numri i ankesave té depozituara nga qytetarét apo
organizatat jofitimprurése €shté i konsiderueshém, gjé qé€ nénkupton edhe njé rritje t&
ndérgjegjésimit té qytetaréve lidhur me ushtrimin e késaj t€ drejte. Shih Grafiku nr. 1

Grafiku nr. 1: Ankesa né vite 2014-2017

Viti 2017 I 56

Viti 2016 I 84
Viti 2015 I ) 74

Viti 2014 W 26

Burimi: Raporti vjetor i vitit 2017 i Zyrés sé¢ Komisionerit>

Ajo qé vihet re éshté dhe numri dhe natyra e vendimeve t€ marra nga KDIMDHP.
Konstatohet se pér vitin 2017, Komisioneri €éshté shprehur me 66 vendime - Shih

54 Shih Kreu VI, Kompetencat dhe procedurat pér shqyrtimin e ankesave, N. 24-25.
55 Shih KMDHPDI, Raporti Vjetor 2017, né: http://www.idp.al/wp-content/uploads/2018/02/
RAPORTI_VJETOR 2017.pdf. Paré mé&
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Grafiku nr. 2:

Grafiku nr. 2: 66 vendime pér vitin 2017
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Burimi: Raporti vjetor i vitit 2017 i Zyrés sé Komisionerit

KDIMDHP ka marré vendime duke ndikuar né€ rritjen e transparencés né shumé
sektoré. Me synim rritjen e transparencés né fushén e koncensioneve, Komisioneri éshté
shprehur me disa vendime’® gjaté vitit 2016 duke véné theksin te transparenca. Nga
vendimet e dhéna mund t€ nxirren né pah ato né fusha me réndési parésore pér interesin
publik, si ajo koncesionare apo ajo e shéndetésisé. Késhtu, KDIMDHP éshté shprehur
se kontratat koncesionare, procesverbalet e mbledhjeve pér vler€simin e propozimeve
té pa kérkuara apo propozimet e pa kérkuara t€ paraqgitura nga kompanité qé ofertojné
né njé proceduré prokurimi apo koncensioni, duhet t€ jené publike né€ pérputhje me
legjislacionin né fuqi.

Njé vendim tjetér i cili ka ndikuar né nivelin e transparencés né sektorin e
shéndetésisé éshté vendimi nr 59, daté 6.04.2017%" i Komisionerit, né té cilin vihet theksi
né bérjen publike t& kontratave t¢€ lidhura midis Fondit t& Sigurimit t€ Detyrueshém dhe
subjekteve pér rimbursimin e barnave, listén e kompanive t€ cilat kan€ pasur vlerén
mé t€ larté t€ rimbursimit si dhe listén e barnave me shumén mé té larté né rimbursim.
T¢ gjitha kéto dokumente i jané kérkuar paraprakisht Autoritetit publik, pra Fondit t&
Sigurimit t€ Detyrueshém por nuk jané véné né dispozicion. Ajo qé konstatohet &shté
se pas vendimit t€ urdhérimit t&¢ Komisionerit i gjithé dokumentacioni i kérkuar &shté
véné né dispozicion té kérkuesit.

7. Pérfundime

Konsideruar sa mé lart, mund t€ thuhet q€ e drejta pér informim ka gjetur njé
rregullim t€ gjeré né legjislacionin e vendit tone, duke u adresuar sa si e drejté e paléve
né njé proces administrativ, aq edhe si e drejté€ e publikut né t€rési pér t€ ditur lidhur

56  http://www.idp.al/wp-content/uploads/2016/11/Vendim_35_min_se_transportit dhe_infrastruktures.

pdf
57  http://www.idp.al/wp-content/uploads/2017/04/Vedim_nr_59_Fondit_te sigurimit_te_detyrushem.

pdf
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me veprimtarin€ e autoriteteve publike. Ndérkohé g€ e para adreson té drejtén e paléve
pjesémarrése né€ njé proces administrativ, pra té njé organi publik qé sjell pasoja ndaj
interesave té€ njé pale té€ caktuar, e dyta i referohet t€ drejtés sé publikut né térési,
pra té kujtdo pér t€ pasur informacion. Duke gené se njéra éshté garanci procedurale
q¢ administrata publike duhet t&€ respektojé ndaj paléve p]esernarrese pa dyshim
edhe regjimi juridik &sht€ mé i p€rgendruar tek njé proces i posacém administrativ,
duke sjellé késhtu edhe njé nivel mé t€ larté t€ kushteve procedurale pér t€ kérkuar
informacionin, ndér t€ cilat legjitimimi i palés pér shembull. Ndérkohé, né kuadér t&
qasjes sé dyté, natyrshém legjislatori ka vendosur rregulla t€ cilat e lehté€sojné€ shumé
marrjen e informacionit, si pér shembull ua ka garantuar até kujtdo dhe pa pasur nevojé
té shpjegojé motivet e kérkesés sé kétij informacioni. Jo vetém, por pér té dyja regjimet
jané garantuar mjete ligjore mbrojtése, madje edhe pérmes mekanizmave administrativé
té posagém. Té€ dyja kéto regjime mund té thuhet se plotésojné natyrshém njéri-tjetrin
duke mundé&suar njé kuadér normativ t€ ploté lidhur me t€ drejtén pér informim né
vendin ton€ dhe instrumente t€ réndésishme € mé sé pari orientojn€ njé geverisje té
hapur né€ vendin toné, dhe sé dyti mundésojné edhe mbrojtje né rastet kur e drejta pér
informim nuk zbatohet nga ana e autoriteteve publike.
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Sommario:

1. L’ Adriatico, mare di plastica: un dato di ineffettivita del diritto costituzionale?
-2.Esiste convergenza costituzionale tra [talia e Albania? - 3. Il tema della giustiziabilita
dei diritti sociali all’ambiente. - 4. Il ricorso a indicatori di partecipazione politica per la
«impronta ecologicay. - 5. Spunti conclusivi.

1. I’Adriatico, mare di plastica: un dato di ineffettivita del diritto
costituzionale?

In base a uno studio di DeFishGear, condotto da scienziati dei Paesi che condividono
il bacino del Mare Adriatico', la presenza di plastica nei fondali e sulle coste degli Stati
adriatici avrebbe raggiunto soglie allarmanti, che causerebbero non solo la moria di
pesci e altri organismi viventi, ma soprattutto un vero e proprio «svuotamento» di aree
marine, la cui biodiversita risulterebbe definitivamente scomparsa.

La principale causa di tale fenomeno devastante risiederebbe nei comportamenti
individuali e collettivi di cittadini e imprese che vivono nei Paesi mediterranei,
fondamentalmente inconsapevoli, ma non per questo non responsabili, delle
conseguenze nefaste delle proprie condotte di vita.

Sele cose stanno realmente in questi termini, il dato certificherebbe I’ inefficacia delle
politiche statali ed europee a salvaguardia proprio della biodiversita rispetto agli “stili
di vita” delle liberta effettivamente esercitate nel loro riconoscimento costituzionale,
con la consequenziale necessita di interrogarsi su come osservare € comparare i sistemi
giuridici nazionali ed europei di queste liberta effettive, rispetto a indicatori che non
siano semplicemente giuridici, ossia riferiti alla interpretazione e applicazione delle
previsioni normative da parte dei vari formanti dei diversi ordinamenti, ma aperti alla
considerazione di impatto ecosistemico dei comportamenti ¢ delle decisioni dei diversi
soggetti di quegli ordinamenti.

Il presente lavoro vuole essere un piccolo contributo in tale direzione, provando a
verificare se e come due Costituzioni, nello specifico quella italiana e quella albanese,

1 * Michele Carducci ¢ Professore ordinario di Diritto costituzionale comparato nell’Universita del
Salento. Eleonora Dell’ Anna ¢ Dottore magistrale in Studi Geopolitici e Internazionali nell’Universita
del Salento.

** Nella unita della ipotesi di lavoro, in corso di svolgimento e completamento nelle sue ulteriori
implicazioni, 1 primi due paragrafi del presente articolo sono stati scritti da M. Carducci; i restanti, da
E. Dell’ Anna.

DeFishGear, Marine Litter Assessment in Adriatic & lonian Sea, 2017: www.defishgear.net.
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siano comparabili fra loro assumendo come fertium comparationis un elemento
determinante non esclusivamente giuridico, ma appunto ecosistemico.

L’ipotesi proposta identifica questo elemento nella cosiddetta «impronta ecologicay,
in quanto espressiva del rilievo che le condotte umane, individuali e collettive, assumono
sul piano ecosistemico e della biodiversita’. La «impronta ecologicay, infatti, descrive il
«peso» dei comportamenti umani sulla terra in termini di riproduzione di beni, risorse e
servizi ecosistemici, ossia dei tre elementi costitutivi della biodiversita dell’ambiente?.
La sua misurazione, di conseguenza, evidenzia un impatto ambientale specifico a forte
valenza costituzionale, perché riferito agli effetti che le liberta, costituzionalmente
garantite, riversano non solo su altri soggetti o poteri costituzionali, secondo logica
esclusivamente giuridica, ma soprattutto sull’intero ecosistema terra.

L’importanza di questo tipo di osservazione delle liberta ¢ ormai acquisito sia
alla letteratura giuridica internazionale che agli strumenti normativi di tutela della
biodiversita. Basti pensare al programma delle Nazioni Unite «Climate Neutral Now»,
che intende appunto sensibilizzare gli stili di vita individuali dei soggetti titolari di
liberta costituzionali rispetto alle conseguenze ecosistemiche delle loro condotte, sia
agli strumenti europei che procedono al calcolo della «impronta ecologica»?, sia al
cosiddetto «approccio ecosistemico», inaugurato dalla Conferenza di Trondheim del
1999 e definito come metodo di governo che ha lo scopo di garantire il rispetto della
dignita civile e politica delle persone che vivono i territori, attraverso la promozione
di forme plurali di coinvolgimento civico delle stesse sulle decisioni a forte impatto
ambientale. Tra I’altro, questo «approccio» si fonda sulla consapevolezza che la
democrazia rappresentativa, come dispositivo di governo condizionato dagli interessi
e dal consenso di breve periodo, sia insufficiente e addirittura incapace di affrontare
costruttivamente decisioni strategiche mirate a ridurre la «impronta ecologica»delle
liberta di cittadini e imprese.

Di conseguenza, la promozione di strumenti di partecipazione e coinvolgimento
civico sulla materia ambientale dovrebbe favorire I’apprendimento di tale «approccio».

Per fare questo, tuttavia, bisogna avviare un percorso di monitoraggio del rapporto
tra previsione ed esercizio di queste forme costituzionali di liberta e partecipazione, da
un lato, e dimensioni della «impronta ecologica» delle condotte individuali e collettive,
dall’altro, allo scopo di comprendere le condizioni differenziate di partenza dei singoli
Paesi.

2. Esiste convergenza costituzionale tra Italia e Albania?

Come accennato, si vuole partire da questa premessa, per osservare il contesto di
effettivita costituzionale ecosistemica di Italia e Albania dal punto di vista delle loro
somiglianze e delle conseguenze sulla «impronta ecologicay.

2 M. Wackernagel, W. Rees, L’impronta ecologica, come ridurre ['impatto dell uomo sulla
terra, trad. it., Milano, Edizioni Ambiente, 2000, 52.
3 Cfr. G. Bologna (a cura di), L’impronta ecologica: il nostro “peso” sulla Terra, Roma,
WWEF Italia, 2000.
4 Si rinvia a M. Carducci, Natura (diritti della), in Digesto delle discipline pubblicistiche, VII
Aggiornamento, Torino Utet, 2017, 486 ss.
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L’Albania, com’¢ noto, non fa parte dell’Unione europea. Tuttavia, essa ha
recentemente adottato misure di diritto ambientale, di fatto ispirate alla legislazione
europea’, quindi protese sugli standard di tutela previsti pure I’Italia. In tale prospettiva,
pertanto, un suo confronto con I’Italia appare plausibile. La «propensione» per gli
standard europei, pero, non ¢ sufficientemente indicativa della eventuale convergenza.
Va altresi verificato, infatti, se e fino a che punto il quadro costituzionale dei due
Paesi presenti elementi determinanti comuni, tali da giustificare una comparazione di
«effettivita ecosistemicay» nei termini proposti.

Ora, nella Dichiarazione della Commissione costituzionale che ha redatto la nuova
Costituzione albanese del 1998, il rappresentate della cosiddetta «Commissione di
Venezia»® — 1’organismo di consulenza costituzionale istituito dal Consiglio d’Europa
—volle concludere i lavori perentoriamente affermando che «il progetto di Costituzione
combacia pienamente con i modelli democratici europei»’.

Questa forte constatazione dovrebbe rassicurare circa la effettiva sussistenza non
solo di un isomorfismo formale, ma soprattutto di una equivalenza contenutistico-
valoriale®, utile a favorire il progressivo avvicinamento a pieno titolo di questo Paese
nelle tradizioni costituzionali comuni dell’Europa occidentale’.

Il parallelismo, perd, non ¢ cosi scontato. E non tanto perché I’Albania «stia
piu indietroy» degli altri Paesi europei, quanto perché 1’equivalenza contenutistico-
valoriale rischia di non risultare affatto garantita dal nuovo testo albanese. Lo si
scopre gia da una semplice lettura della Costituzione'®. Le sue «auto-qualificazioni»!!
non sono «pienamente combaciabili» con i dati formali e sostanziali prodotti dal
costituzionalismo europeo occidentale del Novecento, compreso quello italiano. E
questa discrasia non deve essere sottovalutata, almeno nella misura in cui ad essa
si guarda per comprendere non tanto a che cosa assomigli 1’identita costituzionale
dell’ Albania — profilo cui evidentemente risponde, con non poca approssimazione, la
richiamata dichiarazione del rappresentante della «Commissione di Veneziay, in ordine
al «combaciare pienamente»'? — quanto piuttosto quale identita la Costituzione albanese

5 Trale innovazioni legislative in materia ambientale approvate dal Parlamento albanese si ricordano:
la Legge 10431/2011, sulla protezione ambientale nei termini della Direttiva 2004/35/CE28; la Legge
10440/2011, sulla valutazione di impatto ambientale, che si armonizza quasi completamente con
la Direttiva 85//33/CEE29; la Legge10448/2011, sul permesso ambientale, ispirata alla Direttiva
2008/1/CE30.

6  Sulle vicende di formazione della nuova Costituzione albanese, si v. M. Ganino, La Costituzione
albanese del 1998: alla ricerca dell Europa, in Diritto Pubblico Comparato ed Europeo”, 1, 1999, 22
ss.

7  The New Constitution of Albania and Some Majr Issues of its Interpretation, in www.cecl.gr/
RigasNetwork

8 Cfr. F. Viola, 1l diritto come scelta, in A. Plaia (a cura di), La competizione tra ordinamenti giuridici,
Milano, Giuftre, 2007, 169 ss.

9  Isomorfismo ed equivalenza, com’¢ noto, misurano oggi i rapporti interordinamentali interni alla
Unione europea, secondo il canone della cosiddetta “omogeneita” (cfr. G. Delledonne, L omogeneita
costituzionale negli ordinamenti composti, Napoli, Editoriale Scientifica, 2017).

10 Per una rappresentazione e un commento della Costituzione in Italia, si v. A. Loiodice, N. Shehu, La
Costituzione albanese, Bari, Cacucci, 1999.

11 Sul problema delle auto-qualificazioni dei testi normativi albanest, si v. Central and Eastern European
Legal Studies, Dimensions in Albanian Legal Studies, London, Esperia, 2001.

12 Su come questo profilo problematico sia poi maturato ulteriormente all’interno della
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contribuisca a edificare in quel Paese. La letteratura comparatistica italiana converge
nel descrivere 1 caratteri comuni delle cosiddette «transizioni balcaniche», ma non si
azzarda certo a omologare con un unico ideal-tipo costituzionale specificita storiche,
politiche e istituzionali’®, che proprio quelle «transizioni» hanno fatto riemergere'.
Com’¢ stato correttamente argomentato da Giinter Frankenberg'’, la nuova Costituzione
albanese appare pur sempre espressiva di quel «modello Ikea», che ha contraddistinto
1 mutamenti costituzionali dell’Est, con innesti, aggiunte, sottrazioni e riabilitazioni di
formule e contenuti, acquisiti come «prodotti» dell’Occidente europeo, al di la delle
loro vicissitudini storiche di lungo periodo. Sicuramente si ¢ trattato di una specie di
«riflesso condizionato» di quella «testificazione costituzionale guidata dall’esterno»',
che ha contrassegnato piu in generale le logiche europee di Institution Building,
permettendo a Est una duplice rottura: verso il passato interno (contraddistinto dalla
funzionalizzazione dei diritti dei regimi di “socialismo reale”) e verso il passato esterno
(con I’opzione occidentale per il Consiglio d’Europa, dopo la stagione dei due blocchi).

In tale prospettiva, tra I’altro, si legge tutta la vicenda dell’allargamento a Est del
sistema CEDU (la Convenzione Europea dei Diritti dell’Uomo)'’, cui la Repubblica
albanese aderisce con la legge 8137 del 31 luglio 1996. La transizione orientata ai
diritti umani civili e politici e ai cosiddetti «parametri di Copenhageny, in base ai quali
«l’appartenenza all’Unione europea richiede che il paese candidato abbia raggiunto
una stabilita istituzionale che garantisca la democrazia, il principio di legalita, i diritti
umani, il rispetto e la protezione delle minoranzey, scandisce un percorso costituzionale
deontologicamente diverso da quello conosciuto e realizzato dell’Europa occidentale
del secondo Dopoguerra. Infatti, quel percorso, prima ancora di convergere sulla
CEDU del 1950 e finalmente approdare a Copenhagen per I’integrazione europea, si
¢ riconosciuto nel costituzionalismo sociale degli innovativi testi della Costituzione
italiana del 1948 e di quella tedesca occidentale del 1949.

E quali originalita essenziali presentavano quei testi?

In poche parole, si ¢ trattato delle prime Costituzioni, le prime, nella storia del
costituzionalismo, a dotarsi di vere e proprie «clausole trasformative», espresse dalla

stessa “Commissione di Venezia”, si v. G. Serra, I/ Consiglio d’Europa alla ricerca di una
definizione di “Rule of Law”. Sul rapporto della Commissione di Venezia “on the Rule of
Law” del 4 aprile 2011, in Rivista AIC, 3, 2011 (www.associazionedeicostituzionalisti.if).

13 Si vedano: S. Gambino (a cura di.), Europa e Balcani. Stati, culture, Nazioni, Padova, Cedam,
2001; M. Calamo Specchia, M. Carli, G. Di Plinio, R. Toniatti (a cura di), i Balcani occidentali. Le
Costituzioni della transizione, Torino, Giappichelli, 2008; J. Woelk, La transizione costituzionale
della Bosnia ed Erzegovina, Padova. Cedam, 2008; P. Diman, Le costituzioni economiche dei Balcani
occidentali, Padova, Cedam, 2009; L. Montanari, R. Toniatti, J. Woelk (a cura di), // pluralismo nella
transizione costituzionale dei Balcani: diritti e garanzie, Trento, Universita di Trento, 2010.

14 Ne costituisce esempio riflesso la vicenda del riconoscimento internazionale del Kosovo, su cui si
v. criticamente F. Rinaldi, Alcune ragioni per non accettare il parere della Corte internazionale di
giustizia sul Kosovo-Metohija, in Diritto Pubblico Comparato ed Europeo, 11, 2010, 357 ss.

15 G. Frankenberg, Verfassungsgebung  zwischen  hobbesianischen  Naturzustand — und
Zivilgesellschafisrechts. Die Verfassung von Albanien, in Jahrbuch des dffentlichen Rechts der
Gegenwart, 49, 2001, 443 ss.

16 Siv. N. Maziau, Le Costituzioni internazionalizzate. Aspetti teorici e tentativi di classificazione, in
Diritto Pubblico Comparato ed Europeo, 1V, 2002, 1412 ss.

17 Cfr. O. Pollicino, Allargamento dell Europa a Est e rapporto tra Corti costituzionali e Corti europee,
Milano, Giuffre, 2010.
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loro stessa scrittura e coniugate con una duplice proiezione della loro durata: come
programmazione di un progetto sociale sul futuro, e come permanenza assiologia di
valori'®. In questo nuovo stadio, sono le Costituzioni stesse ad assumere una funzione
«trasformativa»'?, che vincola il potere politico, non per inibirlo, bensi per orientarlo®,
in funzione degli irrinunciabili presupposti assiologici e di finalita della societa e
dunque dell’economia?’. Il «trasformativismo» costituzionale® coincidera allora con la
concretizzazione dei contenuti normativi della Costituzione.

Questa spinta «trasformativista» ha rafforzato I’idea della Costituzione come
piattaforma normativa da interpretare e realizzare, al di la e persino contro il potere
politico®, concependo i contenuti ideologici e assiologici del testo come fondamento
di tutte le azioni di un ordinamento giuridico. Tuttavia, essa risultava ancora figlia
del «privilegio elitista delle Costituzioni promulgate», com’¢ stato definito da Glinter
Frankenberg?**: quello appunto che riconosceva nella Costituzione la causa efficiente
delle dinamiche sociali e della loro trasformazione.

Oggi, chi guarda alla dichiarazione dei diritti della CEDU, omettendo il valore
trasformativo delle Costituzioni del Dopoguerra e plaudendo a un non meglio
inquadrato «diritto costituzionale cosmopolitico», vede solo una faccia della stessa
medaglia®, ritenendo I’altra — la progettualita sociale condivisa — implicitamente

18 M. Hartwig, La Costituzione come promessa del futuro, trad. it., in R. Bifulco, A. D’Aloia (a cura di),
Un diritto per il futuro, Napoli, Jovene, 2008, 57 ss.

19 Cfr. J. de Esteban, La funcion transformadora en las Constituciones occidentales, in L. Diez Picaro
(a cura di), Constitucion y economia (la ordenacion del sistema economico en las Constituciones
occidentales), Madrid, CEC, 1977, pp. 151 ss. Ma il manifesto europeo di questa visione ¢ il lavoro
teorico-comparato di J.J. Gomes Canotilho, Constitui¢do dirigente e vinculagdo do legislador,
Coimbra, Coimbra ed., 1982, in cui il confronto corre sulle linee delle dottrine italiana (in particolare,
V. Crisafulli e F. Modugno) e tedesca (con K. Hesse e P. Lerche). Su questa idea di Costituzione nel
dibattito italiano, si v. M. Dogliani, Interpretazioni della Costituzione, Milano, Angeli, 1982, 65 ss.

20 In una sorta di congiunzione tra rechtliches Sollen e del politisches Sollen, alla base di vere e proprie
imposizioni costituzionali permanenti: G. Kassimatis, Der Bereich der Regierung, Berlin, Duncker &
Humblot, 1967, 34-47. In Italia, i contributi piu significativi su questa linea sono stati quelli in tema di
pianificazione e sistema costituzionale, in particolare con A. Predieri, Pianificazione e Costituzione,
Milano, ed. Comunita, 1963, 434 ss., dove si ragiona di «modificazioni di strutture giuridiche indotte
dalla pianificazione», A. Barbera, Leggi di piano e sistema delle fonti, Milano, Giuffre, 1968, in
cui si distingue la gerarchia delle fonti in «materiale» e «formale», in funzione degli scopi sociali
«normativizzatiy» in Costituzione.

21 Si pensi, per tutte, alla c.d. «clausola di eternita» dell’art. 79 comma 3 GG, su cui cfr. M. Dogliani,
Clausole di eternita e revisione totale nel pensiero di Peter Hdiberle, in S. Gambino, G. D’Ignazio (a
cura di), La revisione costituzionale e i suoi limiti Milano, Giuffre, 2007, pp. 197 ss.

22 M. Contreras, Sobre las transformaciones constitucionales y sus limites, in Revista de Estudios Pol.
16, 1980, 165 ss.

23 Si pensi agli strumenti di controllo di costituzionalita contro le “omissioni legislative”, impraticabili
negli Stati Uniti, realizzati in via giurisprudenziale dalle Corti oppure formalizzati dagli stessi testi
costituzionali (come nel caso del Portogallo o del Brasile).

24 G. Frankenberg, Autoritit und Integration. Zur Grammatik von Recht und Verfassung, Frankfurt
a.M., Suhrkamp, 2003, 151 ss.

25 Cfr, in Italia, Q. Camerlengo, Contributo ad una teoria del diritto costituzionale cosmopolitico,
Milano, Giuffre, 2007; ma il discorso emerge soprattutto nel dibattito internazionale occidentale sul
cosiddetto “neo-costituzionalismo”, di cui si v. la buona sintesi di A. Duran Martinez, En torno al
neoconstitucionalismo, in Revista de Dereito Administrativo & Constitucional, 40, 2010, 33 ss.
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servente alla prima: i «valori» dell’individuo, prima ancora che la realizzazione di
progetti di emancipazione sociale di tutti gli individui con le loro proiezioni sul futuro.

In tale prospettiva, possiamo leggere con maggiore consapevolezza le «auto-
qualificazioni» impresse nella nuova Costituzione albanese, a partire dal Preambolo,
che autodefinisce la nuova identita dello Stato albanese: «determinazione di costruire
uno Stato di diritto, democratico e sociale, al fine di garantire le liberta e i diritti
fondamentali dell ' uomoy». Questa garanzia sarebbe offerta non solo genericamente
dal “diritto”, da cui servirebbero, a detta dell’art. 4, primo comma, «la base e i limiti
dell attivita statale», ma anche, e specificamente, dalla «osservanza alle norme che la
vincolano nell ordinamento internazionale» (art. 5), affinché, si conclude leggendo il
secondo comma dell’art. 17, le limitazioni ai diritti e alle liberta non possano «/edere il
contenuto essenziale» e in nessun caso possono eccedere le limitazioni disposte dalle
norme previste nella CEDU.

Ma ¢ proprio cosi? Davvero il diritto, in generale, e la CEDU, in particolare,
concorrerebbero alla edificazione di uno Stato di diritto democratico e sociale? Nel
puzzle «lkea» di questo testo, proviamo a sintetizzare indirizzi ulteriori che, oltre a
rassicurarci da che cosa sara garantito lo Stato di diritto democratico e sociale albanese,
spieghino pure come questo potra accadere, attraverso gli strumenti messi a disposizione
di cittadini e istituzioni dal medesimo testo costituzionale. Infatti, lo Stato di diritto
democratico e sociale coincide con la conquista storica della «costituzionalizzazione»
di questi strumenti.

Su tale fronte, le sorprese non mancano. La testificazione costituzionale albanese
alimenta una sovrapposizione tra principi fondamentali e diritti fondamentali, che
non solo non ¢ riscontrabile nelle Costituzioni occidentali europee (si pensi, per fare
I’esempio per noi piu vicino, agli articoli 3 e 5 della Costituzione italiana, e agli articoli
1 e 19 del GG), ma soprattutto produce un effetto di gerarchizzazione di alcuni di
questi principi/diritti, rispetto ad altri rubricati solo come diritti, con conseguenti effetti
differenziati appunto sulla forza deontologica del testo.

Il problema colpisce, in particolar modo, la dinamica tra diritto di proprieta e diritti
sociali, a partire dai diritti del lavoro e dei lavoratori.

E quanto si riscontra dalla lettura degli articoli 11 (principio fondamentale) e 41
(sul diritto fondamentale di proprietd) in tema di garanzia della proprieta, rispetto al
lavoro, relegato all’art. 49, come strumentale diritto «di procurarsi i mezzi del proprio
sostentamento con un lavoro legale...», grazie al quale «i lavoratori hanno il diritto
alla tutela sociale sul lavoro»: nulla ¢ scritto sul “diritto al lavoro” come, per esempio,
riconosciuto dalla Costituzione italiana in connessione con il cosiddetto ius existentiae
dell’art. 36. Il principio fondamentale albanese ¢ I’art. 11, per il quale «il sistema
economico della Repubblica albanese si fonda sulla proprieta privata e pubblica,
nonché sull’economia di mercato e sulla libera iniziativa economica», con, al terzo
comma, le limitazioni alla libera iniziativa economica «stabilite solo dalla legge e solo
per rilevanti scopi pubblici».

Non sembri una constatazione di formalismo testualista: le Costituzioni scritte
servono ad alimentare il dibattito pubblico sulle politiche pubbliche, legittimando,
attraverso le loro previsioni scritte, il dissenso rispetto alla politica di maggioranza.
In altri termini, le Costituzioni scritte servono alla democrazia deliberativa. La
Costituzione albanese, da questo angolo di visuale, non appare propensa alla
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democrazia deliberativa*. Dopo decenni di comunismo di Stato, si lascia guidare
dall’individualismo metodologico del mercato, tra 1’altro di piu facile e immediata
presa per I’avvio di investimenti esteri e di politiche di scambio, piuttosto che dalla
socialita deliberativa del lavoro, di piu lenta e difficile costruzione. Anche tra artt. 1
(«La Repubblica albanese ¢ uno Stato unitario e indivisibile») e 13 («il governo locale
si fonda sul principio del decentramento e si attua secondo i principio dell’ autonomia
locale») sembra fissarsi una gerarchizzazione simile: autonomia in nome della unita...

11 rapporto costituzionale tra le fonti, baluardo irreversibile del costituzionalismo
europeo del secondo Novecento, al fine di sancire i parametri di legittimita delle scelte
discrezionali del legislatore e dunque delle politiche di maggioranza, per tutelare tutti
i diritti, si rivela confuso: quali saranno i vincoli tra Costituzione, CEDU, trattati e
norme internazionali rispetto ai diritti? L’art. 116 scandisce la gerarchia delle fonti,
con gli accordi internazionali ratificati in posizione sovra-ordinata rispetto alle leggi.
L’art. 121 sembra rafforzare il vincolo, puntualizzando che con legge si debba ratificare
in ogni caso tutti gli accordi in materia di diritti e liberta dell’uomo «come previsti
dalla Costituzione», tant’¢ che il successivo art. 131, sulle competenze della Corte
costituzionale, inquadra le incostituzionalita come «incompatibilita della legge con la
Costituzione o gli accordi internazionali».

3. 1l tema della giustiziabilita dei diritti sociali all’ambiente

Quindi futti 1 diritti godono della copertura della giustiziabilita costituzionale? Quel
«come previstidalla Costituzione»,dell’art. 121, contiene la—non rassicurante —risposta.
Per la Costituzione albanese, non tutti i diritti sono «giustiziabili». Paradossalmente
non lo devono essere proprio i diritti sociali: la base del costituzionalismo europeo
occidentale del Dopoguerra.

Il riscontro € nell’intero enunciato dell’art. 59, emblematicamente intitolato
«obiettivi sociali». Merita la citazione per l'intero: «I. Lo Stato, nell’ambito delle
sue competenze costituzionali e dei mezzi che dispone, cosi come quando sostiene
Uiniziativa e la responsabilita privata, ha per obiettivo: [’occupazione lavorativa
nelle condizione adatte per tutte le persone con capacita lavorative; la soddisfazione
del bisogno di alloggio dei cittadini; il piu alto standard possibile sanitario, fisico
e mentale; listruzione e la qualificazione dei bambini e dei giovani nonché dei
disoccupati, secondo le loro capacita,; un ambiente sano, ecologicamente adatto per le
generazioni di oggi e di quelle future; lo sfruttamento razionale dei boschi, delle acque,
dei pascoli, e di altre risorse naturali in base al principio dello sviluppo sostenibile;
la cura e 'assistenza degli anziani, degli orfani e degli invalidi; la promozione dello
sport e delle attivita ricreative; la riabilitazione sanitaria, [’educazione specializzata e
linserimento dei disabili nella societa, cosi come il miglioramento continuo delle loro
condizioni di vita, la tutela del I’identita nazionale, culturale ed in particolar modo
della lingua albanese; 2. La realizzazione di questi obiettivi sociali non puo richiesta
direttamente in sede giurisdizionale. La legge prestabilisce le condizioni e i modi che
si possono adottare per la realizzazione di questi obiettiviy.

26 Quella democrazia deliberativa che dovrebbe essere il presupposto dell’ “approccio ecosistemico”,
funzionale alla salvaguardia della biodiversita.
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Dunque, questo «obiettivo» € solo dello Stato (con le sue leggi), non della societa
e delle espressioni di autonomia territoriale e funzionale (si pensi invece agli articoli
2, 3 e 118 della Costituzione italiana, dove i doveri di solidarieta sociale investono
I’intera comunita repubblicana e non solo gli apparati organizzativi del potere). Ma ¢’¢
di piv: «La realizzazione di questi obiettivi sociali non puo richiesta direttamente in
sede giurisdizionale».

La circostanza che il tema degli «obiettivi sociali» si declini solo sul fronte
legislativo e non su quello giurisdizionale, vuol dire non assumerlo come risorsa
deliberativa di una comunita aperta di interpreti della Costituzione; vuol dire affidarlo
solo alla politica, senza alternative di dissenso e di giustizia che possano transitare
attraverso organi «politicamente non contaminati», come storicamente ¢ diventata,
nell’Europa occidentale, la giustizia costituizionale delle Corti nel «dialogo» con le
giurisdizioni sovranazionali®’.

Non si tratta di conciliare i diritti sociali con gli indirizzi politici di bilancio —
secondo lalogica cosiddetta della «riserva del possibile», sperimentata dagli Stati europei
occidentali ed oggi fortemente condizionata dai parametri di stabilita europea dell’Euro.
Si tratta di privare un Paese della possibilita di apprendimento di quei diritti attraverso
I’accesso ad una pluralita di luoghi, alternativi alla politica. Appare quindi corretta la
critica che vede nella Costituzione albanese «une simple norme programmatique, qui
contenet des formulations solennelles da la maniére d’un programme politique»*.

Molte delle transizioni costituzionali extra-europee hanno fondato proprio
su questo le loro scommesse di riscatto sociale e di sviluppo economico. Per 1’Est
europeo, ¢ per I’Albania in particolare, grazie anche alla Institution Building della
«Commissione di Venezia», 1’opzione ¢ recisa in partenza. E la stessa forza normativa
della Costituzione albanese a risultarne compromessa. Si ¢ accennato all’art. 116, sugli
accordi internazionali ratificati in posizione sovra-ordinata rispetto alle leggi, e all’art.
121, sulla specifica rilevanza degli accordi in materia di diritti e liberta dell’uomo
«come previsti in dalla Costituzione». In questo intreccio di fonti giuridiche, quale posto
occuperanno i diritti sociali, di cui I’art. 59 nega la realizzazione per via giurisdizionale?
Siamo sicuri che questi diritti «come previsti in dalla Costituzione» siano compatibili
con tutti 1 vincoli internazionali in materia di diritti umani? Forse con la CEDU si,
nella misura in cui quest’ultima non si fa carico della dimensione economico-sociale
dei diritti?’; ma forse con altri strumenti internazionali, come per esempio il Patto
Internazionale delle Nazioni Unite sui Diritti Economici, Sociali ¢ Culturali entrato in
vigore nel 1976, no. Quest’ultimo, infatti, nella sua Parte IV ha previsto la istituzione
di un organo, il Consiglio Economico Sociale, che a sua volta ha creato, nel 1985%, un
Comitato indipendente, finalizzato a orientare le politiche pubbliche degli Stati in tema
di diritti sociali. Tali politiche devono essere ispirate alla progressivita e alla effettivita,
legittimata anche da strumenti giurisdizionali di realizzazione e tutela: 1’esatto contrario

27 A. Sina, L’uso della comparazione nella giustizia costituzionale albanese, in Saggi DPCE- online,
2017/1, ISSN 2037- 6677, p.51.

28 A. Anastasi, La nouvelle Costitution albanaise de 1998 et les droits fondamentaux, in European
Public law center, Dimensions in albanian legal studies aspects des éstudes juridique en Albanie, vol.
II, London, Esperia Publications Ltd, 2001, 43.

29 Ma tenendo pur sempre in considerazione che la CEDU vive attraverso un’interpretazione giudiziale,
comunque aperta alla tutela dei diritti sociali.

30 ONU, Risoluzione del Consiglio Economico Sociale (ECOSOC) 1985/17.
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dell’art. 59 albanese. E allora come potra sopravvivere il limite «identitario» albanese
al cospetto di un universalismo dei diritti umani che, sul fronte economico e sociale,
ammette la via giurisdizionale?

La circostanza che quell’art. 59 della Costituzione albanese si riferisca anche
alla dimensione ambientale ed ecologica dei diritti sociali, rende evidente la ricaduta
della constatazione del «divieto» di giustiziabilita anche per le pretese ecologiche,
eventualmente rivendicabili dai cittadini albanesi.

4. 1l ricorso a indicatori di partecipazione politica per la «impronta
ecologica»

Se ci si fermasse a questa constatazione, qualsiasi comparazione di diritto
ambientale tra Italia e Albania apparirebbe «zoppay», anche di fronte all’esistenza di
problemi comuni come 1’inquinamento plastico dell’Adriatico e I’orientamento della
«impronta ecologica» in funzione della salvaguardia della biodiversita. Quali formanti
utilizzare nel confronto, una volta preso atto della impossibilita del formante giudiziale
a giocare un ruolo significativo in Albania rispetto a quanto constatabile in Italia? E se
¢ cosi, come valutare le formule costituzionali albanesi che si aprono agli «obiettivi»
dello sviluppo sostenibile, dell’ambiente ecologicamente adatto, dello sfruttamento
razionale dei servizi ecosistemici, dei diritti delle generazioni future? Come verificare
I’impatto ecosistemico di queste disposizione sul fronte della “impronta ecologica” dei
cittadini albanesi?

In effetti, I” «approccio ecosistemico» privilegia la dimensione politica e civile della
partecipazione come dispositivo metodologico idoneo a promuovere comportamenti e
scelte, individuali e collettive, eco-compatibili. Da questo punto di vista, la Costituzione
albanese, al pari di quella italiana, legittima il ricorso a forme istituzionali e sociali di
mobilitazione partecipativa, sicché un confronto su questa linea di convergenza appare
plausibile.

La Costituzione albanese riconosce e garantisce il diritto di associazione e
di riunione, negli articoli 46 e 47. Allo stesso tempo, ’art. 48 favorisce il ricorso a
petizioni verso qualsiasi potere pubblico: «Chiungue, da solo o insieme agli altri, puo
rivolgere direttamente richieste, istanze od osservazioni agli organi pubblici, i quali
sono obbligati a rispondere entro i termini e alle condizioni stabiliti dalla legge»,
abilitando cosi strumenti propositivi e interrogativi piu ampi rispetto al contesto
italiano, coniugabili, tra I’altro, con I’utilizzo del referendum. In proposito, Natasha
Shehu, proprio con riguardo alle tematiche e agli «obiettivi» ambientali, ha osservato
che «l’accesso al referendum propositivo poteva essere perseguito in maniera piu
decisa qualora non lo si fosse sottoposto alla mediazione del Parlamento che, ad una
osservazione della realta materiale, risulta ancora impreparato a far fronte alle istanze
della societa soprattutto in materia ambientale»®'.

Si puo dunque procedere a un confronto di «impatto» di questi diritti sui livelli di
«impronta ecologica» dei due Paesi. L’obiettivo ¢ quello di verificare fino a che punto
1 meccanismi partecipativi, oltre a essere strumenti di acquisizione di consapevolezza
e capacitazione, possano detenere un potenziale di controllo e limitazione del consumo

31 A. Loiodice, N. Shehu, La costituzione albanese, cit., 42.
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di biodiversita da parte delle liberta costituzionali. I parametri presi in considerazione
sono stati osservati nell’arco di tempo che va dal 2010 al 2013.

Gli indicatori oggetto di analisi sono stati cinque.

Il cosiddetto PSFRAS* fa riferimento alla presenza di disposizioni costituzionali
che garantiscono la liberta di associarsi e riunirsi. Esso misura non solo la previsione di
tali liberta, ma anche il numero e la diffusione di questi meccanismi civili sul territorio
di uno Stato. I valori assunti sono compresi tra 0 e 100. Piu alto ¢ il valore registrato,
maggiore rilevanza presentano le due liberta nella diffusione sociale e nel loro esercizio
effettivo.

La Participation® indica la presenza di disposizioni costituzionali che garantiscono
forme plurime e fra loro concorrenti o alternative di partecipazione democratica,
in particolare attraverso la firma di petizioni o la partecipazione a manifestazioni e
dibattiti pubblici, autorizzati o meno. Tale variabile pud assumere un valore compreso
tra 0 e 100.

Il Footprint identifica la «impronta ecologica»*, definita come «!’area totale di
ecosistemi terrestri ed acquatici richiesta per produrre le risorse che la popolazione di
una comunita consuma e per assimilare i rifiuti che la popolazione stessa produce»*. La
«impronta ecologica» ¢ normalmente calcolata in ettari pro-capite. Questo significa che
essa misura ’area fertile necessaria a sostenere i consumi umani. A livello planetario
essa ¢ stimata in 20 miliardi di ettari. Per essere in equilibrio, la «impronta ecologica»
dell’intera umanita dovrebbe essere pari o inferiore alla biocapacita planetaria.

Pertanto, la biocapacita® coincide con la capacita portante dell’ecosistema ovvero
con «la misura dell’area fertile disponibile per rigenerare cio che si consuma e per
assorbire [’anidride carbonica che si emette»®’ ed ¢ stimata, a livello planetario, in 12
miliardi di ettari.

A questo punto, il Deficit ecologico ¢ misurato dallo scarto negativo tra biocapacita
e ,,impronta ecologica”, indicando cosi la situazione di emergenza nel consumo di beni,
risorse e servizi ecosistemici da parte dei comportamenti umani, individuali e collettivi.

Incrociando i cinque indicatori, ¢ possibile tracciare un confronto statico tra
livelli di partecipazione politica funzionale all’ ,,approccio ecosistemico” e condizione
della ,,impronta ecologica” di ciascun Paese, al fine di fotografare 1’incidenza dei
comportamenti umani sulla biodiversita. Inoltre, il confronto tra Italia e Albania ¢
stato esteso agli altri Paesi che si affacciano sul mare Adriatico, in ragione di quanto
constatato in apertura, a proposito della distruzione della biodiversita del bacino
marittimo europeo. Il database che segue deve essere letto alla luce alla scala valutativa,

32 i dati relativi al PSFRAS sono utilizzati da Democracy Barometer: www.democracybarometer.org/
aprile 2017.

33 i dati relativi alla Participation sono stati reperiti sempre dal sito www.democracybarometer.org/,
aprile 2017.

34 idati sul Footprint sono stati reperiti dal sito www.footprintnetwork.org/resouces/footprint-calculator,
aprile 2017.

35 Centro Nuovo Modello di Sviluppo (a cura di), L impronta mal distribuita, Pisa, ed proprie,
2016, 12.

36 1 dati sulla biocapacita sono stati reperiti dal sito www.footprintnetwork.org/resouces/footprint-
calculator, aprile 2017.

37 Centro Nuovo Modello di Sviluppo (a cura di), L’impronta mal distribuita, Pisa, Aprile
2016.
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descritta con la seguente legenda, grazie alla quale ¢ stato possibile associare a ciascun
valore osservato, per un determinato anno e per uno specifico Paese, un colore diverso
a seconda del grado di intensita.

Country 'Year |

Biocapacity [Deficit

1,21 -1,12
1,2 -1,32

Albania
1,24/ -1,11

Italy

2010 22 24 3,11 1,66 -1,45

RO11 22 24 3,36 1,67 -1,69
Bosnia-Herzegovina

2012 22 24 3,22 1,62 -1,6

2013 22 24 3,21 1,69 -1,52

Croatia ﬁ

Montenegro

Slovenia
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Le differenze e divergenze tra Italia e Albania sono evidenti e naturalmente
richiedono una spiegazione di contesto, che tenga conto anche del retaggio storico di
ciascun Paese. In ogni caso, quello che appare interessante ¢ il dato albanese sulla
«impronta ecologica», il cui livello si attesta al di sotto della media mondiale, ancorché
la limitata biocapacita incida sul deficit ecologico. Emerge cosi il paradosso di un
Paese che potrebbe trovarsi in condizioni di partenza piu favorevoli, rispetto all’Italia,
nella promozione dell’ «approccio ecosistemico» all’utilizzo dei propri strumenti
costituzionali di partecipazione, tra I’altro espressi con indici interessanti di utilizzo,
e tuttavia autolimita le proprie potenzialita, derubricando i diritti sociali di rilevanza
ambientale a meri «obiettivi» non giustiziabili.

Il paradosso sembra confermato anche dal confronto con i dati degli altri Paesi
che si affacciano sull’ Adriatico. Tra i Paesi dell’area balcanica, infatti, un caso degno
di nota ¢ quello relativo al contesto montenegrino, il cui deficit ecologico risulta
prossimo allo zero. In particolare, ¢ possibile notare un livello abbastanza alto di
partecipazione da parte dei cittadini. In effetti, nella Costituzione del Montenegro,
in una condizione parallela a quella albanese, sono riconosciuti il diritto, in forza
dell’articolo 57, «di ricorrere, individualmente o collettivamente con altri, all ‘autorita
statale o all’organizzazione che esercita poteri pubblici e hanno diritto a ricevere una
risposta al ricorso presentato», nonché i diritti di riunirsi (art. 52: «/la liberta di riunione
pacifica, ¢ garantita con notifica preventiva dell autorita competente») e di associarsi
(art. 53: «la liberta di associazione politica e sindacale e di altre associazioni e azioni,
senza approvazione, ¢ garantita dalla registrazione presso [’autorita competente.
Lo Stato supporta le associazioni politiche e le altre, quando esiste un interesse
pubblico per farloy). La differenza, pero, risiede nel dato che in Montenegro il “diritto
all’ambiente” non ¢ semplicemente un «obiettivo» statale non giustiziabile, bensi una
vera e propria situazione soggettiva costituzionalmente rilevante e tutelate, di rilevanza
sia endoprocedimentale che extraprocedimentale, dato che la Costituzione, all’art. 23
secondo comma, sancisce che «Ognuno ha il diritto di ricevere informazioni tempestive
e complete sullo stato dell’ambiente, influenzare il processo decisionale in merito alle
questioni di importanza per |’ambiente e alla tutela giuridica di tali diritti», ereditando
quella idea di “Stato ecologico”, fortemente rivendicata nell’avvio della transizione
costituzionale montenegrina, e poi transitata nel preambolo del testo del 20073,

5. Spunti conclusivi

Tutti gli Stati che si affacciano sull’Adriatico sono debitori ecologici, anche se
¢ possibile distinguere Paesi, come il Montenegro, con un deficit molto basso e una
Costituzione particolarmente prescrittiva in funzione degli «approcci ecosistemici» a
salvaguardia della biodiversita, e Paesi come I’Italia, dove il deficit ecologico permane
abbastanza alto e la Costituzione non contiene prescrizioni significative in tema di
«approccio ecologico», al di 1a del riparto di competenze in «materia» ambientale
nell’art. 117, e del fatto che il Governo italiano abbia adottato, nel 2010, la «Strategia
nazionale della Biodiversitay, il cui paragrafo 14 contempla per 1’appunto il ricorso

38 cfr. L. Montanari, La tutela dei diritti nelle nuove Costituzioni dei Balcani occidentali, in M. Calamo
Specchia, M. Carli, G. Di Plinio, R. Toniatti (a cura di) i Balcani occidentali. Le Costituzioni della
transizione, cit., 187 ss....
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alla democrazia partecipativa e al potenziamento del diritto di informazione previa e di
consultazione, in funzione della responsabilizzazione dei comportamenti individuali e
collettivi, produttivi di «impronta ecologicay.

L’ Albania puo essere collocata in una posizione intermedia tra questi due estremi,
dato che i Paesi adriatici rimanenti risultano caratterizzati da una scarsa effettivita anche
dei diritti di associazione o di riunione, in combinato con I’assenza di un impianto
normativo robusto che tuteli I’ambiente e incentivi iniziative di sensibilizzazione e
mobilitazione dei comportamenti eco-compatibili, cosi concorrendo a mantenere alti i
livelli di «impronta ecologica» anche ben oltre la media mondiale.

Resta allora da chiedersi se le prospettive del costituzionalismo, anche in un micro
contesto tendenzialmente convergente come quello adriatico, siano in grado di far fronte
alle sfide della sostenibilita e dell’apprendimento dell” «approccio ecosistemico» per
la salvaguardia delle biodiversita e la responsabilizzazione dei comportamenti umani,
individuali e collettivi.

Rilevazioni come quelle proposte in queste pagine mirano a richiamare I’attenzione
sul problema e ad aprire verso metodologie di comparazione non esclusivamente
concentrate sui formanti, per discutere di effettivita ecosistemica del diritto costituzionale
e delle sue liberta civili e politiche.
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Abstract

In this article we are going to discuss some of the theories regarding the debate
between universalism and the relativism of the human rights.

The question of the “universal” or “relative” character of the rights declared in
the major instruments of the human rights movements has been a source of debate and
contention from the movement’s start. These understandings of the character of human
rights have sometimes been cast as alternatives, as polar visions with no neutral ground
between them, and sometimes as allowing for a more complex view that understands
some norms as universal, some as relative to context and culture.

Notions of rights (and wrong) and moral rules based one them necessarily differ
through the word because the cultures in which they take root and inhere themselves
differ. This relativist position can then be understood simply to assert as an empirical
matter that is linked to the diverse underlying cultures. This article will not resolve the
answer of the question that we pose at the beginning but will help to formulate and
clarify some boundary between universalism and relativism.

Within the discourse of human rights activism, culture as traditional evokes an
evolutionary vision of change from a primitive form to something like civilization.
So called traditional societies are at an earlier evolutionary stage than modern ones,
which are more evolved and more civilized. Culture in this sense is not used to describe
the affluent countries of the global North but the poor countries of the global South,
particularly isolated and rural areas.

Key words: culture, debate, human rights, relativism, universalism.
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Human Rights, the definition and the universal protection versus
regional protection

In this article we are going to discuss some of the theories regarding the debate
between universalism and the relativism of the human rights.

The question of the “universal” or “relative” character of the rights declared in
the major instruments of the human rights movements has been a source of debate and
contention from the movement’s start. These understandings of the character of human
rights have sometimes been cast as alternatives, as polar visions with no neutral ground
between them, and sometimes as allowing for a more complex view that understands
some norms as universal, some as relative to context and culture.

Within the discourse of human rights activism, culture as traditional evokes an
evolutionary vision of change from a primitive form to something like civilization.
So called traditional societies are at an earlier evolutionary stage than modern ones,
which are more evolved and more civilized. Culture in this sense is not used to describe
the affluent countries of the global North but the poor countries of the global South,
particularly isolated and rural areas®.

Universality informs the discourse and content of rights in the UNDHR and the
basic treaties. But why should we accept that the stated norms are universal? Are
arguments about their universal character accepted worldwide? Or do some parts of
the world view many important provisions in the basic human rights instruments as
particular to the Western liberal tradition, hence inapplicable to radically different
states and cultures?

Would the same criticism be as applicable to a duty-based Universal Declaration?

The expression “human rights” is relatively new, having come into everyday life
only since II World War and the founding of United Nations in 1945. It replaces the
phrase “natural rights”, which fell into disfavour in part because the concept of natural
law (to which is intimately linked) had become a matter of great controversy, and the
latter phrase “the rights of Man™...

We should consider the following questions:

*  Why does the language of rights dominate the texts of the declaration and
treaties as well as, in many states, the new constitutions and even the slogans
and polemics of political debate?

» Is that language superior to other possible ones?

* Does a particular substantive content necessarily attach to the language of
rights? For example, do “rights” necessarily express the principles of the
liberal political tradition, as with respect to non discrimination, or fair proce-
dures, or freedom of religion or speech?*

Hence notions of rights (and wrong) and moral rules based one them necessarily

w

Mucollari O. Te drejtat nderkombetare te njeriut (Intenational Human Rights), 2015
4 Steiner H., Alston P., Goodman R. International Human Rights in Context, Law Politics Morals,
Third Edition
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differ through the word because the cultures in which they take root and inhere
themselves differ. This relativist position can then be understood simply to assert as
an empirical matter that is linked to the diverse underlying cultures. This article will
not resolve the answer of the question that we pose at the beginning but will help to
formulate and clarify some boundary between universalism and relativism.

Human rights must be a special kind of rights. They are often contrasted with legal
rights or civil rights that derive from the laws or customs of particular societies. It is
commonly said that human rights are the rights one has simply because is a human
being. This is, however, not satisfactory formulation. It is not clear why one has any
rights simply because one is a human being. In this article we are going to discuss
some of the theories regarding the debate between universalism and the relativism of
the human rights.

The question of the “universal” or “relative” character of the rights declared in
the major instruments of the human rights movements has been a source of debate and
contention from the movement’s start. These understandings of the character of human
rights have sometimes been cast as alternatives, as polar visions with no neutral ground
between them, and sometimes as allowing for a more complex view that understands
some norms as universal, some as relative to context and culture.’

The “absolute rights” (compare “universal”) as opposed to “contingent” rights”
(compare “relative”), or imperialism in imposing rights (compare “universal”) as
opposed to self-determination of peoples (compare “relative”). More simply the
partisans of universality claim that international human rights like rights to equal
protection, physical security, fair trials, free speech, freedom of religion and free
association, are and must be the same everywhere. This claim applies at least to the
right’s general content. Advocate of cultural relativism claim that (most, some) rights
and rules about morality are encoded in and thus depend on cultural context, the term
“culture” often being used in a broad and diffuse way that reaches beyond indigenous
traditions and customary practices to include political and religious ideologies and
institutional structures®.

The liberal Jeremy Bentham, one of the founders of Ultilitarianism and a non
believer wrote: “Rights is the child of law; from real law come real rights; but from
imaginary laws, from “law of nature”, come imaginary rights...Natural rights are
nonsense”. This assault upon natural law and natural rights, begun during the late 18th
century, intensified during the 19th and early 20th centuries (Mill, Savigny, Maine,
Austin).

In contemporary reinterpretations of the Concept of Human Rights, David Sidorsky
observes: major characterization of natural rights derived from the belief that rights are
properties of persons capable of exercising rational choice (when men asserted their
natural rights they were expressing their autonomy as individuals. Hence the model
or pattern for the exercise of natural rights became the protection of the sphere of
the autonomous individual from arbitrary incursion by the state or other subjects. The
listing of the rights to life, for example, did not involve a commitment to the extension
or universalization of health care or safer environment but to rule of law that would

5  Steiner H., Alston P., Goodman R. International Human Rights in Context, Law Politics Morals,
Third Edition, pg 517
6  Mucollari O. Te drejtat nderkombetare te njeriut (Intenational Human Rights), 2015, pg 125
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restrain arbitrary acts of violence, especially those from the government’s authority
against individuals’.

Another author (Italian philosopher) Roberto Bobbio: human rights are historical
rights and therefore arise from specific conditions characterized by the embattled
defence of new freedom against old powers... religious freedom resulted from the
religious war, civil liberties from the parliamentarian struggles against absolutism,
and political and social freedom from the birth grown and experience of movements
representing workers landless peasants and smallholders...

Today we know that the so-called human rights is a limited concept when is linked
to natural rights because in now days they are product of human civilization and not
nature, because historical rights are changeable and susceptible to transformation
and growth and the list of rights have been extended. If someone had told Locke, the
champion of the rights to liberty, that all citizens should have the right to participate in
politics, he would have called it madness....

Another point of view are the six different categories of charges against rights
drawn from judicial opinions and from critics of the author Cass R. Sunstein®.

» The Rigidity of Rights. Other critics charge that rights have an absolutist
character and for that reason they impoverish the political discourse. Rights do not
admit of compromise, do not allow room for competing alternative considerations and
for this reason they do not leave space, especially in complex cases/issues not soluble
always by simple formula, to alternative solutions.

* Indeterminacy. General propositions do not decide concrete cases; and rights
of course take the form of general propositions and they are said to be indeterminate
and thus unhelpful. In fact standing by itself, the constitutional protection against
governments tell us very little about how to handle particular problems. This is true
and simple to verify especially when it comes to general rights such as equal protection,
free speech. The rights must be specified in order to have concrete meaning.

* [Excessive Individualism. Another objection is that rights are individualistic
including selfishness and indifference to others and missing the “dimension of sociality”
(rights to privacy). Critics urge that this conception of the issues involved in the so
called privacy cases misses crucial aspects of the relevant problems - abortion, family
living arrangements and the rights to die. Such issues do not involve simple privacy;
they call up range of issues about networks of relationships, between individuals and
the state, between individuals and families, between individuals and localities.

» Rights versus Responsibilities. A prominent objection is that rights tends to
crowd out the issue of the responsibility. In a simple formulation: people who insist on
their rights too infrequently explore what it is right to do or they become dependent on
the official institutions charged with safeguarding rights, rather than doing things for
themselves. People who insist that their status as victim entitles them to enforce their

7  Sidorsky D, Essay on Human Rights 1979 in Contemporary Reinterpretation of the Concept of
Human Rights
8  Cass R.Sunstein, Rights and their Critics, 70 Notre Dame L.Rev. 727 (1995), at 730
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legal rights may not conceive of themselves in ways that engender equality and equal
citizenship.

* Confusions and misconceptions. Often critics write as if rights and
responsibilities are opposed. For example, the right to freedom of speech may be owned
by individuals, but it is a precondition for a highly social process, that of democratic
deliberation. That right keeps open the channels of communication.

The partisans of universality claim that international human rights like rights to
equal protection, free trials, free speech, freedom of religion and free association, are
and must be the same everywhere. Advocates of cultural relativism claim that (most,
some) rights and rules about morality are encoded in and thus depend on cultural
context, the term “culture” often being used in a broad and diffuse way that reaches
beyond indigenous traditions and customary practices to include political and religious
ideologies and institutions structures’.

During the Cold War, such debates were dominantly between the Communist world
and the Western democracies. The Western democracies charged the Communist world
with violating many basic rights, particularly those of a civil and political character. That
word replied by charging the West with violations of the more important economic and
social rights and by asserting that the political and ideological structures of Communist
states pointed towards a different understanding of rights. That debate died more or
less together with the Soviet Union. Today the universal - relative debate takes place
primarily in a North —South (or West-East) framework between developed and less
developed countries, or in a religious (West —Islam) framework. It also includes non-
state actors such as indigenous people.

Consider the following observations of the philosopher Richard Rorty: everything
turns on who counts as a fellow human being, as a rational agent in the only relevant
sense — the sense in which rational agency is synonymous with membership in our
moral community.

For most white people, until very recently, most black people did not count. For
most Christians, up until the seventeenth century or so, must heathens did not count.
For the Nazis, Jews did not count. For most males in countries in which the average
annual income is under four thousand dollars, most females still do not count'’.

Ethical relativism is generally conceived as standing at the opposite pole from
the absolutism, which is the position that there is a set of moral principles that are
universally valid as standards of judgment. One group of the ethical relativism is the
Boasian version as form of scepticism. Scepticism in ethics is the view that nothing is
really either right or wrong, or that there are no moral principles with reasonable claim
to legitimacy. It has been suggested that the Boasian position differs from this on one
main point: Boasian relativism implies that principles of rights and wrong do have
some validity, but very limited one, they are legitimate only for the members of the
society in which they are found (the values of the American middle class are valid for
middle class Americans, but not for the other community).

9  Prof. Asoc. Oriona Mucollari, “International Human Rights”, text book for the law students, published
2015, ISBN: 978-9928-07-323-5.

10 Steiner H., Alston P., Goodman R. International Human Rights in Context, Law Politics Morals,
Third Edition pg 519
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Philosophers have presented a wide range of arguments against Boasian ethical
relativism. According to this argument, Boasian relativism is in essence a moral theory
that gives a central place to one particular value, it contains a more or less implicit value
judgment in its call for tolerance, asserting that we ought to respect others way of life.

The moral principle of tolerance that is proposed by Boasian relativism carries the
obligation that one cannot be indifferent towards other ways of life — it obligates us
to approve what others do. Now we can understand why ethical relativism has fallen
in such hard time and not only but strange enough it has become the subject of angry
criticism, much of it from the Third Word, which tends to conceive anthropologists
as conservative in their attitudes towards change and therefore as promoting the sub
servience of the under developed nations. The relativist have not recognized that the
exotic cultures to which they grant equal validity are poverty stricken, powerless and
oppressed!!.

Within the discourse of human rights activism, culture as traditional evokes an
evolutionary vision of change from a primitive form to something like civilization.
So called traditional societies are at an earlier evolutionary stage than modern ones,
which are more evolved and more civilized. Culture in this sense is not used to describe
the affluent countries of the global North but the poor countries of the global South,
particularly isolated and rural areas.

Conclusion

Human rights have already managed to embody cultural presumption as a natural
right, but the state still does not easily translate these rights. Human rights must become
part of the common people’s consciousness around the world in order to have an impact.
Serious research on law and everyday social life has shown that the power of the law
to shape society depends not so much on sanctioning that on planting, embedding into
everyday social practices, shaping the rules that people have in their head. However,
there is still a huge difference between the universal appearance of these rights and the
specific situations where they are developed. In fact, we don’t know a lot about how
individuals in different social and cultural circumstances see themselves in the human
rights view. In fact, national and international actors are often uninterested in local
social practices or too busy to understand their complex content.

Human rights promote, develop the idea of individual autonomy, equality, choice,
even when these ideas differ from the cultural norms of everyday life. There are some
queries about the application of human rights in local areas. First, human rights norms
are committed to establishing universal standards by using legal rationality, yet this
prevents the adaptation of these standards to local situations. This explains why many
times the conditions, the local situation are not part of, or are an irrelevant part of, global
debates. Secondly, human rights ideas are easily adaptable if they are family packages,
but they are more transformable if they challenge the exigencies of the assumption
between power and relationships. Activists using human rights for movement, local
social issues face paradoxes. Rights need to be presented in a local cultural environment

11 Hatch E, Culture and Morality: The relativity of values in Anthropology (1983), at 8
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in order to persuade them, but on the other hand they must also challenge the power
relations to be more effective. Thirdly, to have a local impact, human rights ideas should
be framed according to local values, but to gain a wider public, international legitimacy
should be framed according to international human rights principles.
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SELF-DETERMINATION AND THE RIGHT TO SECESSION
IN CONTEMPORARY INTERNATIONAL LAW

Abstract

This presentation aims at offering a concise overview of the development of the
principle of self-determination and the right to secession in contemporary international
law.

The analysis begins with the recognition of the principle of self-determination in
international legal acts, such as the U.N Charter, the General Assembly Resolutions
1514 (XV) and 1541 (XV) of 1960, the two major International Covenants of 1966,
the Declaration on Friendly Relations of 1970, the Helsinki Declaration of 1975, the
Vienna Declaration and Programme of Action of 1993, the U.N. General Assemblys
Declaration on the Occasion of the Fiftieth Anniversary of the United Nations of 1995,
etc.

The presentation will then focus on the relevant case law of domestic and
international courts, in order to illustrate the analysis undertaken by them in cases
related to the principle of self-determination and the right to secession.

The focus of the analysis will then be placed on comparisons of different entities
that have declared their independence from the countries that have been part of. In the
end, the conclusions will be reached, based on the prevailing norms of contemporary
international law regarding the principle of self-determination and the right to
secession.

Key words: courts, independence, international law, secession, self-determination,

1. The development of self-determination in international law

The principle of self-determination was firstly recognised in the U.N Charter
as necessary for the development of peaceful and friendly relations among nations.'
Article 55 of the U.N. Charter further states that the U.N. shall promote goals such as
higher standards of living, full employment and human rights «/w/ith a view to the
creation of conditions of stability and well-being which are necessary for peaceful and
friendly relations among nations based on respect for the principle of equal rights and
self-determination of peoplesy.

With the process of decolonisation gaining pace and the greater emphasis placed
on human rights, common Article 1 of the two major International Covenants of 1966

1 Charter of the United Nations (1945), Article 1(2) and Article 55: [r]espect for the principle of equal
rights and self-determination of peoples [...]”
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represented a giant leap by recognising the self-determination as a right of all peoples,
both a civil and political, as well as economic, social and a cultural right.

The establishment of the self-determination as a legal principle in international
law was further reinforced by the Declaration on Friendly Relations in 1970. This
document is more explicit than the previous ones and extends the principle to people
under “[a]lien subjugation, domination and exploitation [...]” and implicitly states that
a sovereign government should represent “[t]he whole people belonging to the territory
without distinction as to race, creed or colour. It states clearly that “By virtue of the
principle of equal rights and self-determination of peoples enshrined in the Charter
of the United Nations, all peoples have the right freely to determine, without external
interference, their political status and to pursue their economic, social and cultural
development, and every State has the duty to respect this right in accordance with the
provisions of the Charter.””

The Helsinki Declaration of 1975 goes even further, by declaring in its Principle
VIII, that “By virtue of the principle of equal rights and self-determination of peoples,
all peoples always have the right, in full freedom, to determine, when and as they
wish, their internal and external political status, without external interference, and
to pursue as they wish their political, economic, social and cultural development.”™
Such a declaration would normally be considered as applying the principle of self-
determination beyond the colonial context, if it wasn’t for the strong commitment to
the preservation of the territorial integrity and the existing boundaries, stipulated in the
very same document, in Principles III and IV.

In 1993, the United Nations World Conference on Human Rights adopted
the Vienna Declaration and Programme of Action, which reaffirmed Article 1 of the
two above-mentioned covenants of 1966.

Although all these documents are adopted by the U.N General Assembly and the
CSCE in the form of resolutions and declarations, and as ‘soft law’ have no binding force
in international law, they demonstrate the prevailing opinio juris among the international
community with regard to the principle of self-determination. Nevertheless, such a
principle is not without its limitations. The exercise of the right to self-determination
inadvertently clashes with the principle of the preservation of the territorial integrity
of states, firmly established in international law long before the principle of self-
determination and most importantly with the principle of uti possidetis (non-violability
of borders), confirmed as a principle by the International Court of Justice in the Frontier
Dispute Case (Burkina Faso v. Mali).’ Even in the text of the Declaration on Friendly
Relations this limitation is expressly stated: “Nothing in the foregoing paragraphs
shall be construed as authorising or encouraging any action which would dismember

2 International Covenant on Civil and Political Rights (ICCPR) (1966) and International Covenant
on Economic, Social and Cultural Rights (ICESC) (1966), Common Article 1: “All peoples have
the right of self-determination. By virtue of that right they freely determine their political status and
freely pursue their economic, social and cultural development.”

3 General Assembly Resolution 2625 (XXV), “Declaration on Principles of International Law
concerning Friendly Relations and Cooperation among States in accordance with the Charter of the
United Nations”, October 24", 1970, para.48 and 53.

4 “The Final Act of the Conference on Security and Cooperation in Europe”, International Legal
Materials, (I.L.M), Vol. X1V, 1975, pp. 1292.

5 Burkina Faso v. Mali, December 22", 1986, I.L.R, Vol. 80, pp. 445.
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or impair, totally or in part, the territorial integrity or political unity of sovereign and
independent states [...] .6

With regard to the issue of the right to self-determination, a deep analysis was
undertaken by the Canadian Supreme Court in the case “Reference by the Governor
in Council concerning Certain Questions relating to the Secession of Quebec from
Canada”, 1998.7 The question put forward to the Canadian Supreme Court was: “Does
international law give the National Assembly, legislature or government of Quebec
the right to effect the secession of Quebec from Canada unilaterally? In this regard, is
there a right to self-determination under international law that would give the National
Assembly, legislature or government of Quebec the right to effect the secession of
Quebec from Canada unilaterally?”

After analysing in detail the current situation of the right to self-determination in
international law, in its Advisory Opinion, the court stated that “A right to secession only
arises under the principle of self-determination of people at international law where «a
peopley is governed as part of a colonial empire; where «a peopley is subject to alien
subjugation, domination or exploitation, and possibly where «a peopley is denied any
meaningful exercise of its right to self-determination within the state of which it forms
a part. In other circumstances, peoples are expected to achieve self-determination
within the framework of their existing state. A state whose government represents the
whole of the people or peoples resident within its territory, on a basis of equality and
without discrimination, and respects the principles of self-determination in its internal
arrangements, is entitled to maintain its territorial integrity under international law
and to have that territorial integrity recognized by other states.® Obviously, the people
of Quebec didn’t fall in any of the three categories, so the Court answered negatively
the question of their right to external determination. For the purposes of the present
analysis, the court added that “In all the three situations, the people in question are
entitled to external self-determination because they have been denied the ability to
exert internally the right to self-determination.””

2. Kosovo and Catalonia cases in international law

Certainly, the people of Catalonia do not fall under any of these three categories,
since they are not governed as part of a colonial empire, they are not subject to alien
subjugation, domination or exploitation, and as it will be explained below, they are
not denied the meaningful exercise of their right to self-determination within Spain.
On the contrary, in the case of Catalonia, they enjoy all the rights of a western, liberal
democracy, guaranteed by the Constitution of Spain of 1978.

On the other hand, the case of Kosovo is quite different. Contemporary international
law recognizes that the right to self-determination should be exercised by people within
the framework of the existing sovereign states, preserving their territorial integrity.
When this is not possible, and only in extraordinary circumstances, the right to secession
may arise, as it was the case in Kosovo.

6  “Declaration on Friendly Relations”, Supra, note 6, para.53.

7 115 International Law Reports (ILR) 536.

8  The Supreme Court of Canada, “Reference Re Secession of Quebec” August 20", 1998, T.L.M, Vol.
XXXVII, 1998, pp. 1373.

9 Ibid.
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Kosovo would undoubtedly fall within the third category of peoples, mentioned
in the Canadian Supreme Court’s judgment, vis-a-vis the Serbian government under
Milosevic’s brutal regime. In other words, the right to secession was recognized by the
majority of the countries of the world for the people of Kosovo, pursuant to the principle
of self-determination, because they were denied any of the basic rights to internal self-
determination within the state they were forced to be part of, in 1913. Referring to the
prevailing norms of international law, the Albanian people of Kosovo were denied the
right to internal self-determination within Serbia. Being denied the right to internal
self-determination, the Albanians of Kosovo declared their independence from Serbia
on 17 February 2008.

As far as the rights of the Kosovar Albanians are concerned, they reached their
peak under the 1974 Constitution of the Socialist Federal Republic of Yugoslavia
(SFRY), which would remain in force until the dissolution of Yugoslavia in 1991. In the
very first article, although the autonomous provinces were declared constituent parts
of the Socialist Republic of Serbia, they enjoyed considerable freedoms.!® They were
represented directly in the federal institutions. Under the Amendment XXXVI of 1971,
the collective Presidency of Yugoslavia would be comprised of two representatives
from each republic and one from each autonomous province.!" Furthermore, the 1974
constitution gave the autonomous provinces another very important right, the right to
issue their own constitutions'?, until then a prerogative reserved only for the republics.
Under the terms of the Yugoslav constitutional law, Kosovo’s legal status came closest
to that of a federative republic. State-like attributes were afforded to it, such as having its
own national bank"® and the power to engage in foreign relations within the framework
and the limits posed by the Federation.'*

At the federal level, Kosovo had its own representatives in the Parliament,
Presidency and the Constitutional Court,'” just as the socialist republics. The equality
with the republics is expressed in its right to have its own constitution, parliamentary
assembly and its own judiciary, including a Constitutional and a Supreme Court!®
and most importantly, its Assembly had the right to vote if any changes were to be
undertaken in the Federal Constitution.!”

At the federative unit level, the autonomy of Kosovo was confirmed in the text of
the Constitution of the Socialist Republic of Serbia.!® As a further guarantee, Article
427 of that constitution stipulated that “Changes in the Constitution of the Republic are

valid only if they receive the consent of the Autonomous Provinces”."°

10 Constitution of the Federal Socialist Republic of Yugoslavia, 1974, Article 1, in Kurtesh Saliu,
“Lindja, zhvillimi, pozita dhe aspektet e autonomisé sé krahines se Kosovés né Jugosllaving
Socialiste” (Creation, development, position and aspects of autonomy of the region of Kosovo in
Socialist Yugoslavia), Prishting, 1984, pp. 179.

11 Noel Malcolm, Supra, note 16, pp. 327.

12 Kurtesh Saliu, Supra, note 20, Art. 268.

13 Ibid, Art. 262.

14 Ibid, Art. 281.

15 Ibid, Art. 271.

16 Ibid, Art. 369-370 and 375-381.

17 Ibid, Art. 298.

18 Ibid, Art.2, 3 and 291.

19  This was one of the obstacles that Milosevic faced when decided to abrogate Kosovo’s autonomy.
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The situation changed after Tito’s death in 1980, when Yugoslavia began to
crumble. During the so-called ‘Kosovo Spring’ in 1981, in massive protests led by the
students and intellectuals, Kosovar Albanians were demanding full republican status
for Kosovo, equal to that of other constituent republics of Yugoslavia. The protests
were crushed with force by the Serbian police and the events led to rising passions of
the Albanian and Serbian nationalism.?

The rise of Milosevic to power marked the spiralling of Serbian nationalism and
its pursuit of dominance over other nationalities and the creation of ‘Greater Serbia’.
Kosovo was very high up in Milosevic’s agenda. In the beginning of 1989, the Serbian
Assembly prepared amendments to the Serbian constitution that would restrict severely
Kosovo’s powers. Serbia would re-gain control over the protection of public order,
courts and civil defence, educational and economic policy, the issuing of administrative
orders and the decision on the official language.?!

Under the terms of the 1974 Constitution, for such amendments to enter into force,
the approval of the Kosovo Assembly was required.”? Amid a state of psychological
terror and fear instilled by the Serbian security forces, on March 23, 1989, Kosovo
assembly was forced to convene, under the siege of Serbian tanks and armoured vehicles.
With the presence of the security police inside the building (some of them interfering
in the voting process), Kosovo Assembly was compelled to pass the amendments.
Even though the required two-thirds majority wasn’t achieved, the amendments were
considered valid. %

After the subsequent confirmation of the amendments by the Serbian Assembly,
Kosovo’s autonomy ceased to exist and its status was reduced to that of a municipality.
The amendments were not only in violation of the 1974 Yugoslav Constitution, but
also of the Serbian Constitutional Amendment XLVII, under which the position, rights
and duties of the Autonomous Provinces could not be altered by amendments of the
Serbian Constitution.?* To take the measures even further, in denial of economic rights
of the Kosovar Albanian population, laws were passed by the Serbian Assembly that
forbade the buying or selling of property by the Albanians without a special permission
by the Serbian authorities. Acts of sale of property by the departing Serbs to Kosovar
Albanians were retrospectively declared null and void, in order to discourage the
acquiring of real estate by the Albanians and to offer incentives to the Serbs to return
to Kosovo.

The Serbian Constitution of 1990 abrogated the legislative powers of the Kosovo
Assembly. They were limited to the adoption of decisions and general enactments in
accordance with the Serbian Constitution and the law. Serbia’s Constitutional Court was
given the power to invalidate the legal acts of Kosovo’s institutions. Moreover, Kosovo
Assembly lost the right to veto any future amendments to the Serbian Constitution.

The abolition of Kosovo’s autonomy made the Albanian political leadership even
more determined to pursue the path of independence, although by peaceful means.

20  For a detailed analysis of the events, see Noel Malcolm, Supra, note 16, pp. 334-353.
21  1Ibid, pp. 343.

22 Kurtesh Saliu, Supra, note 20.

23 Noel Malcolm, Supra, note 16, pp. 344.

24 Carsten Stahn, Supra, note 30, pp. 533.

25  1Ibid, Serbian Constitution, 1990, Art. 109, pp. 534.
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The delegates of the assembly met secretly in the town of Kaganik on September 7™,
1990, and adopted the Constitution of the ‘Republic of Kosovo’, containing provisions
for the assembly and the presidency of the republic. As far as the applicability of the
Serbian law was concerned, it would be valid only for as long as it didn’t contradict
with the provisions of the new constitution. Exactly a year later, a referendum held by
the Kosovar Albanians confirmed the sovereignty and independence of the ‘Republic
of Kosovo’.%

After the declaration of independence, the Kosovar Albanians engaged in the
creation of parallel institutions, a government, a parliament, and the leader of the
Democratic League of Kosovo (LDK in Albanian) Ibrahim Rugova?’ was elected as the
President of the Republic.

As far as international law is concerned, the unilaterally declared ‘Republic of
Kosovo’ didn’t assume all the attributes of statehood. Although it had a clearly defined
territory with a permanent population living in it, its government failed to receive
international recognition (with the exception of Albania), therefore it was unable to
engage in relations with other states. It has to be said that as a matter of fact, a delegation
of Kosovo was admitted to the London Peace Conference on the former Yugoslavia
in 1992. Moreover, because of the repression by the Serb authorities, Kosovo’s
government couldn’t fully exercise its powers in all the territory. It did manage though
to create a parallel education system, conducted in the Albanian language in private
houses offered voluntarily by members of the public. Also, it was able to maintain a
parallel health service, funded by remittances sent by the Albanians living abroad.?®
So the extent to which the government of the ‘Republic of Kosovo’ could exercise
its powers was very limited, restricting the status of the republic to that of a ‘shadow’
rather than a ‘real’ one.

The policy of peaceful resistance followed by the Kosovar Albanians left them
unprepared to challenge the military might of the Yugoslav army. But the situation
started to change. The collapse of several economic pyramidal schemes in Albania in
1997 led to social unrest and eventually to the collapse of the state institutions. Guns
and ammunitions were looted from army barracks, which found their way across the
border to Kosovo. A guerrilla group called Kosovo Liberation Army (KLA — UCK in
Albanian) was taking responsibility for several armed attacks on police stations and
assassinations of Serbian officials. The Serbian reaction was the sending of military and
paramilitary forces in Kosovo, which engaged in mass killings, without distinguishing
between armed or civilian populations. The escalation of the conflict into fully fledged
war, forced the International Contact Group® to pressure the conflicting parties into
negotiations for a peaceful solution on the status of Kosovo. Negotiations were held in
February 1999 at Rambouillet (outside Paris), under the umbrella of the Contact Group,

26 Ibid, pp. 347. The figures presented by the Kosovar Albanian leadership show a participation of 87%
of Kosovo’s eligible voters and 99% voted for the independence of Kosovo.

27 TIbrahim Rugova, a specialist of the literary history, was the Chairman of Writers’ Association of
Kosovo.

28 All the Kosovar Albanians working abroad would pay a 3% ‘income tax’ towards the Rugova
government.

29 Comprised of U.S.A, U.K, France, Italy, Germany and Russia. Interestingly, these are almost the
same Great Powers that decided the fate of the Balkans in the Congress of Berlin 1878, but the place
of Austria-Hungary has been taken by the United States of America.
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with the participation of the Serb and Albanian delegations.

The document presented for negotiations by the Contact Group, the Interim
Agreement for Peace and Self-Government in Kosovo (hereinafter Rambouillet
Agreement),”® was the first attempt by the international community to implement
self-government and autonomy in Kosovo. However, such a status would only be
provisional, for a period of three years, after which “an international meeting would be
convened to determine a mechanism for a final settlement for Kosovo, on the basis of
the will of people [emphasis mine], opinions of relevant authorities, each party’s efforts
regarding the implementation of the Agreement, and the Helsinki Final Act”.?!

With regard to the people of Kosovo, UNMIK would provide a transitional
administration, while establishing the substantial autonomy and self-government,
pending a final settlement.’?> The intentional lack of clarity in the language of the
Resolution 1244 as to the final legal status of Kosovo, made the task of UNMIK
daunting. The engagement of the U.N in Kosovo went far beyond the peacekeeping
operations that it had undertaken before, and the status and competencies of UNMIK
were unprecedented in any other international territorial administration. In no previous
occasion had the Security Council used Chapter VII measures to actually define the
shape of the administration and the system of governance of a territorial entity. The
administration was envisaged to engage in the building of democratic institutions until
they were able to take over the state authority, without knowing what the status of such
state would be, in contrast to the U.N administration installed in East Timor (UNTAET),
where the legal status of the territory was decided beforehand by the Security Council
Resolution 1272.% Under its terms, UNTAET assumed overall responsibility for the
administration of East Timor including the administration of justice and the provision
of security, whereas in Kosovo this last task was entrusted to KFOR, which is anon-U.N
entity. The people of East Timor had expressed their will in the referendum of August
30%, 1999, where they voted for independence from Indonesia and the outcome of the
referendum sparked the violence by the pro-Indonesian militia.** So the administration
knew from the beginning the outcome of their institution-building efforts, and UNTAET
ended its mission in May 2002.

During the nearly nine years of administering Kosovo, UNMIK gradually
transferred its powers to the freely elected government, and the logical conclusion of
its actions was an independent Kosovo, which was eventually declared on 17 February
2008.

As to the legality of Kosovo’s Declaration of Independence, the International
Court of Justice (ICJ) has given an Advisory Opinion on 22 July 2010.% Relevant to
the referral made above to the judgment of the Supreme Court of Canada, regarding

30 Available at: https://www.usip.org/sites/default/files/file/resources/collections/peace agreements/
kosovo_ramb.pdf

31 Ibid, Chapter 8, Art I, para.3.

32 Resolution 1244, para.11.

33 Security Council Resolution 1272, October 25", 1999. U.N Doc. S/RES/1272 (1999).

34 In East Timor, 78.5% of the voters rejected the proposal for “special autonomy” within Indonesia, thus
supporting independence. See “Letter of the U.N Secretary General to the President of the Security
Council”, September 3%, 1999, U.N Doc. S/1999/944.

35 The Advisory Opinion of the ICJ can be found at: http://www.icj-cij.org/files/case-related/141/141-
20100722-ADV-01-00-EN.pdf

53



Erjon Muharremaj

the question of the “categorization” of the Albanian people of Kosovo as holders of
the right to self-determination, the ICJ emphasized that the question posed to it is
fundamentally different from that forwarded to the Canadian court, which was asked
whether the international law authorized the National Assembly, the legislature, or the
Quebec government to declare the secession from Canada unilaterally. According to the
ICJ, the difference was that while the Canadian court was asked about international law
guaranteeing the right to secession, the General Assembly had asked whether Kosovo’s
declaration of independence was in accordance with international law, without referring
to the right to secession.

Thus, the ICJ argued that the question posed to it did not require the International
Court to state if international law allowed entities within a state to secede from it. It
may be that a unilateral declaration of independence does not contradict international
law, but that does not necessarily mean that international law guarantees the exercise
of this right. Answering the question of the General Assembly, the ICJ declared that the
declaration of independence of Kosovo did not violate international law.

In the case of Kosovo, the Albanian people enjoyed the right to secede, realizing
the right to external self-determination, because even the minimal right of internal
self-determination was denied to them, accompanied by daily oppression and terror,
including massive poisoning of children, culminating in the mass killings of the civilian
population in the 1999 conflict.

Considering all the above, can parallels be drawn to the case of Catalonia? The
quick answer is “No”, because Catalonia’s history has nothing in common with
the repression in Kosovo. As its own Organic Act 6/2006 of the 19" July, “On the
Reform of the Statute of Autonomy of Catalonia” stipulates in the preamble, it is “
a history which the women and men of Catalonia wish to continue so as to enable the
construction of a democratic and advanced society, one of wellbeing and progress,
in solidarity with Spain as a whole [emphasis mine] and incorporated into Europe...
participates in the construction of the political project of the European Union, whose
values and objectives it shares.” Any attempts at secession, would be contrary to these
provisions, because an independent Catalonia would neither be in solidarity with Spain,
nor incorporated into Europe, since it would have to apply as a new candidate for EU
membership, and it would need the unanimous consent of all its member states, Spain
included.

In the Spanish Constitution, Catalonia has the status of an “autonomous community”
within Spain, with broad rights of self-government. But Spain is not a federation, and
it is certainly not undergoing dissolution, as Yugoslavia did. There is nothing to equate
the case of Kosovo with that of Catalonia.

Beginning with Article 137 and onwards, the legal provisions of the Spanish
Constitution®® guarantee the right of self-government for the management of their
respective interests, for all territorial administrative units: municipalities, provinces
and Autonomous Communities (Catalonia falling in the latter category, within the
Kingdom of Spain, with the status of a Historic Region), thus guaranteeing them the
right to be self-governed freely, and to realize their rights and freedoms. The following
articles stipulate that the differences between the statutes of the different Autonomous

36 Constitution of Spain can be found at: http://www.congreso.es/portal/page/portal/Congreso/Congreso/
Hist Normas/Norm/const _espa_texto_ingles 0.pdf
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Communities may in no case imply economic or social privileges, and that the Spanish
people have the same rights and obligations in any part of Spain’s territory.

Furthermore, Article 148 guarantees the Autonomous Communities competences
regarding the organisation of their institutions of self-government, the functions
appertaining to the State Administration regarding local Corporations, town and
country planning and housing, public works of benefit to the Autonomous Community,
within its own territory, railways and roads whose routes lie exclusively within the
territory of the Autonomous Community, transport, ports and airports which are not
engaged in commercial activities, agriculture and livestock raising, woodlands and
forestry, environmental protection management, planning, construction and operation
of hydraulic projects, inland water fishing, the shellfish industry and aquaculture,
shooting and river fishing, local fairs, promotion of the economic development
of the Autonomous Community within the objectives set by national economic
policy, handicrafts; museums, libraries and music conservatories of interest to the
Autonomous Community, the monuments of interest, the promotion of culture, of
research, the teaching of the language of the Autonomous Community, the promotion
and planning of tourism within its territorial area, the promotion of sports and leisure,
social assistance, health and hygiene, the supervision and protection of its buildings
and facilities, coordination and other powers relating to local police forces. In general,
Catalonia is self-governed freely and democratically through its own bodies, including
the Legislative Assembly elected by universal suffrage in accordance with a system of
proportional representation which ensures the representation of the various areas of
the territory, a Governing Council with executive and administrative functions and a
President elected by the Assembly from among its members and appointed by the King.
The President is responsible for directing the Governing Council, which constitutes the
supreme representation of the respective Community as well as the State’s ordinary
representation in the latter. The President and the members of the Governing Council
are politically accountable to the Assembly. A High Court of Justice heads the judiciary
within the territorial area of the Autonomous Community. As it can be seen, self-
government in Catalonia is at the highest level, within a country based on the democratic
principles and the respect for the rule of law.

Besides these constitutional guarantees, the Spanish Constitutional Court has
declared the Resolution 1/XI of the Catalan Legislative Assembly of 9 November 2015
as unconstitutional and null. That resolution marked the beginning of the political
process that aimed at creating an independent Catalan State in the form of a republic. In
its judgment 259/2015, of 2 December 2015, the Spanish Constitutional Court argued
that this resolution was in conflict with the principles of legitimacy and democracy.
Especially regarding the latter, the court emphasized that the principle of democracy is
linked to two fundamental premises of the constitutional order: political pluralism and
territorial pluralism.*

The court stated that political pluralism is one of the higher values protected by the
Spanish Constitution, the cornerstone of the system of co-existence, and a principle on

37 The judgment of the Constitutional Court of Spain on the constitutionality of the Resolution can
be found at: https://www.tribunalconstitucional.es/ResolucionesTraducidas/STC%20259%20-%20

2015%20%209N%20(English).pdf
38 Judgment 259/2015 of the Constitutional Court of Spain, pp.23, para.5.
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which the Parliament of Catalonia based the arguments of its resolution, and that value
is not restricted to the manifold expressions of pluralism protected by the Constitution.
Apart from the linguistic and cultural pluralism that the Spanish Constitution protects,
it is important to note the constitutional recognition of the autonomy of the nationalities
and regions. The indissoluble unity of the Spanish nation goes hand in hand with the right
to autonomy of the nationalities and regions. The right to autonomy is a constitutional
right, recognized together with the principle of unity. The Autonomous Communities
are guaranteed the right to govern themselves freely, but that freedom should be enjoyed
within the constitutional framework, and in accordance with the principle of unity. As it
is proclaimed in the Statute of Autonomy of Catalonia: “Catalonia, being a nationality,
exercises self-government as an Autonomous Community, in accordance with the
Constitution and the present Statute, which is its basic institutional legislation”®

Continuing its analysis, the court stated that the Constitution is not carved in stone
and immune to changes, but those changes must be in accordance with the procedural
framework for constitutional reform. As it is stipulated in Article 168 of the Spanish
Constitution, such a constitutional reform includes the approval of the new constitutional
text by two-thirds of the members of each of the houses of the Spanish parliament,
followed by the approval of the Cortes Generales (joint assembly of both houses of the
Spanish parliament: the Congress of Deputies and the Senate), and then submitted to
be ratified by referendum. In the case of Catalonia, its parliament did not follow such
a procedure when drafting the Resolution 1/XI, thus violating the constitution and the
statutory provisions.

Furthermore, the Spanish constitution protects the rights of its citizens, promoting
their political action on the basis that they are the holders of the right to decide their
collective political future, including the right to freely express that their nationality or
region should become independent from Spain, or even the right to association, to create
political parties that include separation from Spain in their ideology or programme.*

Based on all the above, since Spain is a country based on the rule of law principles
and allows the development of the aspirations of the nationalities and Autonomous
Communities within it, the Spanish Constitutional Court declared Resolution 1/XI, of
the Parliament of Catalonia, adopted on 9 November 2015, to be unconstitutional and
null.

Apart from the Resolution, the Spanish Constitutional Court declared the law on
“the referendum of self-determination” (Law of Catalonia 19/2017, of 6 September
2017) itself to be unconstitutional, in the judgment of 17 October 2017.*! As far as the
right to secession is concerned, it stated that this is reserved for the people under colonial
domination, under foreign occupation and people that are oppressed and subjected to
massive and flagrant violations of their rights. Considering that Catalonia is in a very
different context, part of a democratic country, widely decentralized, which respects the
rule of law and human rights, there is no such right of secession from Spain.*?

39 Ibid., pp.24, para.2 and 3.

40 Constitution of Spain, Articles 6, 20 and 22.

41 The judgment of the Constitutional Court of Spain on the constitutionality of the referendum can
be found at: http://www.ara.cat/2017/10/17/sentencia_TC_referendum.pdf?hash=94ee118c8e94e91
13dc6441683a25891a3313ac8

42 Ibid., Part G, para.l, pp. 10
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3. Conclusions

As far as international law is concerned, Kosovo and Catalonia cases are
completely different and considering them as equal is at best a distorted interpretation
of international law, used to cover the real reasons for this stance.

As it was noted in this analysis, people are expected to exercise the right to self-
determination within the framework of their country of residence. A country such as
Spain, where the government is a representative of all the people or peoples who live
in its territory on the basis of equality and non-discrimination, a country which respects
the principle of self-determination in its domestic affairs, enjoys the right to preserve
its territorial sovereignty according to international law. But when a people is denied
the most basic human rights and any exercise of the right to self-governance within the
country they live, facing repression and mass expulsions, as was the case of Kosovo
under Milosevic’s Serbia, the right to secede from such a brutal state derives from the
application of the principle of self-determination.

All the efforts had been made by the international community to resolve the
Kosovo humanitarian crisis, but in vain. NATO intervention in March 1999 took
place only after all international diplomatic efforts had failed to stop the barbaric
acts against the people of Kosovo. Nearly a million people were expelled from their
homes, many of which were destroyed by the Serbian military and paramilitary forces.
The UN Security Council had passed Resolution 1199, invoking Chapter VII of the
UN Charter, considering the conflict in Kosovo as a threat to international peace and
security and demanding the withdrawal of the forces used for the repression of the
civilians. The massacres of the civilians were reported by the Organization for Security
and Cooperation in Europe (OSCE), which raised very serious humanitarian concerns.

This analysis has shown that cases of Catalonia and Kosovo stand in stark contrast.
The former is a case where people are granted all the rights of self-determination, within
a country based on the rule of law and that respects the human rights of its citizens.
Efforts for independence by their political leadership are based mainly on economic
reasons, following the economic crisis, claiming disproportionate contributions
compared to other parts of Spain. All these efforts have been legally challenged
before the constitutional court and declared to be unconstitutional and null. There
were no tanks and paramilitary forces killing the Catalan people. Whereas in Kosovo,
people were denied the most basic human rights by the repressive Serbian regime of
Milosevic, forcing them to armed struggle to defend their rights, which was followed
by an international supervision of nearly a decade, and then by the only viable option,
independence. When the declaration of independence was legally challenged before the
International Court of Justice, it was declared that it did not violate international law.
Moreover, Spain is neither a federation, nor undergoing dissolution, as Yugoslavia did.
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RISTRUKTURIMI I SHERBIMIT CIVIL NE SHQIPERI —
DOMOSDOSHMERI APO JUSTIFIKIM PER REFORMEN E
ADMINISTRATES PUBLIKE?

Abstrakt

Né ¢do shtet, veganérisht né vendet né zhvillim apo n€ demokracité né tranzicion,
futja e reformave té ndjekura nga zbatimi i tyre pérballen me rezistencé nga ata qé
preken direkt ose indirekt dhe né radhé t€ paré€, kéto reforma, kérkojné ndryshime
legjislative. Reformat q€ mund té konsiderohen t€ vlefshme pér vendin né térési
pérbéhen nga aspekte pozitive dhe negative, nga kéndvéshtrime t€ ndryshme. Né
rastin e Shqipéris€, njé vendi qé synon té jeté pjesé e familjes sé Bashkimit Europian
né zgjerim, kéto reforma ligjore jané pjesé e kérkesave pér anétarésim. Njé nga kéto
&shté reforma e administratés publike dhe e shérbimit civil. Q& nga fillimi i dekadés
s€ fundit t€ shekullit XXI, legjislacioni specifik qé rregullon fushén e shérbimit
civil né Shqipéri éshté rishikuar tri heré, ndérsa ai aktual i miratuar né vitin 2013 ka
pésuar disa ndryshime, té lidhura me mekanizmat pér mbikéqyrjen dhe mbrojtjen e té
drejtat té népunésve civil€. Megjithé ndryshimet thelbésore gjaté viteve, pérmbajtja e
kétij legjislacioni €shté ndértuar mbi disa parime thelbésore t&€ vérejtura né njé shtet
té geverisur nga e drejta. Ndér to jané€ géndrueshméria, depolitizimi, efikasiteti dhe
profesionalizmi i shérbimit civil. Sidoqofté, rotacionet né politiké jané shoqéruar,
ndér t€ tjera, nga ndryshimet né pushtetin ekzekutiv, q¢ kané€ ndikuar né strukturén
e institucioneve gendrore dhe lokale, q€ do t€ thoté se shérbimi civil né Shqipéri nuk
&sht€ i g€ndrueshém, gjé qé vé né piképyetje parimet e profesionalizmit dhe efikasitetit.
Ky punim synon t€ analizojé zhvillimet ligjore dhe strukturore né¢ fushén e shérbimit
civil n€ Shqipéri duke krahasuar prirjet vendase me modelet e ngjashme né€ vendet e
tjera té BE.

Fjalét kyce: shérbimi civil, anétarésim né BE, ristrukturim, kuadér ligjor, reforma
e administratés publike.

Abstract

In any state, especially in developing countries or democracies in transition, the
introduction of reforms followed by their implementation face resistance by those
directly or indirectly affected, and, in first place, require legislative changes. Reforms
that might be considered valuable for the country as a whole consist of positive and
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negative aspects from different view angles. In the case of Albania, a country that
aspires to be part of the expanding European Union family, such legal reforms are
part of membership requirements. One of these is the public administration and civil
service reform. From the beginning of the last decade of the XXI century, the specific
legislation regulating the civil service area in Albania has been renewed three times,
while the current one enacted in 2013 has undergone some changes, associated with
mechanisms for its oversight and protection of civil servants rights. Despite substantial
changes over the years, the content of this legislation has been built on several essential
principles observed in a stat governed by rule of law. Sustainability, depolitisation,
efficiency and professionalisms of civil service are among them. Nevertheless, rotations
in politics have been accompanied among others by changes in the executive power,
in other words have affected the structure of central and local institutions, meaning
that the civil service in Albania is far from being sustainable, which put under question
mark the principles of professionalism and efficiency. This paper aims at analysing the
legal and structural developments in the area of civil service in Albania by comparing
local trends with similar patterns in the other EU countries.

Key words: civil service, EU membership, restructuring, legal framework, public
administration reform.

1- Introduction

“The principles on which to base a science of administration for America must be
principles which have democratic policy very much at heart™ is a quote from Woodrow
Wilson who meant it to be a leading theory for the future of public administration in
his own country, without foretelling that even at the onset of the 21* century it would
be still true for other countries as well. Overall, the emergence of a new European-wide
organisational model in the national civil services cannot be identified. One reason for
this is the fact that it is much more difficult in the public sector to design alternative
organisational models due to multiple tasks and objectives of the public sector.?

Abania is among those Balkan States that is pursuing its road of integration into the European
Union (hereinafter EU) family. Its efforts for the institutionalisation of the co-operation with the EU were
successfully accomplished in June 2006 when a Stabilisation Association Agreement (hereinafter
SAA) was signed in Luxembourg. This Agreement is of particular importance for Albania in order to
attain the status of the candidate country. It entered into force on 1 April 2009, thus, after three years from
its signature, which means that Albania should consider the accelaration of its efforts for its proper and
full implementation.

The SAA agreement is based on the respect of democratic principles and of human
rights, respectt for the principles of the international law, rule of law, and the principles
of the market economy as enshrined and proclaimed in some key international
documents such as the Universal Declaration of Human Rights, European Convention

1 Richard]J. Stillman II, Public administration concepts and cases, ninth edition, 2010, Wadsworth, [SBN
13:978-0-618-99301-7, Chapter 1, The search for the scope and purpose of public administration,
page 1

2 C hristoph Demmke &Timo Moilanen, Civil Service in the EU of 27 — Reform Outcomes and the
Future of the Civil Service, Peter Lang GmbH, 2010, Pg.95
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of Human Rights and in the Helsinki Final Act.* Under Title VIII of the SAA “Policies
of co-operation”, the Article 111 is dedicated to the public administration.* This
specific provision provides for the obligation of Albania to establish an effective and
responsible public administration which seeks to implement the rule of law principles.
Thus the bilateral co-operation between the EU and Albania is based and focused on
the transparent and impartial recruitment procedures, management of human resources,
career develoment in the public services sector both at the cental and local administation
levels.’ In fact, the signature of the SAA is only the first step for the comprehensive
reform of the Albanian public adminstration with the sole gole of attaining the
standards set forth through the principles of the European administrative space. This
implies the inclusion of professional civil servants, who guarantee the independence,
integrity, transparence and the implementation of the principle of service toward the
public. On the other, hand this obligation means that the Albanian State should strive
and guarantee the rights of civil servants as stipulated in the relevant legislation, by
putting in place the necessary mechanisms for the realization of such purpose.With the
entry into force of the Stabilization and Association Agreement (SAA) in 2009 Albania
has focused on the development and implementation of transparent and impartial
procedures for recruitment, human resources management, career development in the
public service, continued training, promotion of ethics in public administration as well
as e-governance.®

Public administration reform has been continuously among the priorities of the
Albanian government as a key instrument for improving the quality of services provided
to citizens and businesses, and as a condition for the country’s integration processes.
Matters related to the civil service system in a country cannot be discussed separately
from the governmental structure as a whole, especially when referring to ministries
and other State agencies. Among key considerations are the civil service’s degree of
meritocracy, neutrality and autonomy of its civil servants, and its mechanisms for
policy-making and coordination and for coherent programme implementation.” Many
countries might simply have too many ministries and multiple, unwieldy administrative
structures that obstruct development and effective governance. It also might be true
that civil service is becoming increasingly politicized in many countries, not only at the
policy-making levels, but at the level of service delivery.®

Atrticle 2 of the SAA, accesible at http://www.mie.gov.al/.
Article 111 of the SAA.
Ibid.

AN L B~ W

Article 111 of the Stabilisation and Association Agreement between the European
Communities and their Member States, of the one part, and the Republic of Albania, of the
other part, Official Journal of the European Union, L 107/167, dated 28 April 2009, accessible at
http://eur-lex.curopa.cu/legal-content/en/TXT/PDF/?uri=CELEX:22009A0428(02)&rid=1

[last accessed on 25 October 2017]

7  MDGD - Civil Service Reform Paper, pg.3, accessible at http://unpanl.un.org/intradoc/groups/
public/documents/un/unpan001183.pdf [last accessed on 26 October 2017]

8  Ibid.
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2- Strategic documents for the public administration and civil service
reform

The Albanian government approved in September 2009 the Cross-Cutting Public
Administration Reform Strategy 2009-2013°, which aimed at building and strengthening
the overall administrative capacity in Albania, through modernization of the Albanian
public administration and strengthening of the key institutions. The Cross-Cutting
Public Administration Reform Strategy 2009 - 2013 focused only on the civil service,
while leaving out of its scope other issues related to the control over the administration
such as transparency of decision-making, or public information.

The priorities of the Public Reform Strategy 2009-2013 were also included in
the European Partnership document'®, in the National Strategy for Development and
Integration 2007-2013, and in the National Plan of the Albanian Government for the
Implementation of the Stabilization and Association Agreement.

Albania obtained the status of the Candidate State on 24 June 2014 which marks an
important step forward in the European integration process, at the same time requiring,
among others, a professional administration, and human and material resources to
enable the implementation of national policies and objectives.

Upon conclusion of the general elections of June 2017 and summoning of the
Albanian Assembly, the recently established government!! of the Republic of Albania
has presented its four-year-programme in front of the Albanian Assembly in order to
take office. Among others, this programmeencompassesasection on the rule of rule
and justice area. According to it, the Government, in the following four years,among
others,will focus in the “improvement of services and performance of the civil
service’?, “the strengthening of the human resources in the civil service”*,and “the
lack of responsibility of the public administration towards citizens will be over” "*Thus,
the Government is aiming at a better performance of the civil service, which can be
achieved through the strengthening of capacities of human resources. Nevertheless,
this programme does not elaborate any longer on the topic how it will be achieved.
While the third excerpt from the Government’s programme is strong statement. The
Government puts a deadline to itself for fully observing one of the key principles
governing the public administration and civil service in Albaniathat is the principle of
responsiveness and accountability towards the public.

9  Council of Ministers Decision no. 1017, dated 18 September 2009, “On the approval of the
Crosscutting of Public Administration Reform Strategy”

10 2008/210/EC: Council Decision of 18 February 2008 on the principles, priorities and
conditions contained in the European Partnership with Albania and repealing Decision
2006/54/EC, Official Journal L 080, 19/03/2008 pg. 00010017, accessible at http://eur-lex.
europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2008:080:0001:01:EN:HTML [last accessed on 22
October 2017]

11 As of September 2017

12 Section 1.2,“One vote for the “Albania We Want, State-Employment-Welfare”, pg.7, Programme of
the Government of Albania, accessible at https://kryeministria.al/files/ PROGRAMI.pdfflast accessed
on 12 November 2017]

13 Section 2.1, “Macroeconomic stability”, pg. 8, Programme of the Government of Albania, cited
document

14 Section 3.1, Rule of law and the new justice, pg. 17, Programme of the Government of Albania, cited
document
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The mandate of the current Government corresponds with the completion term of
the Cross-cutting Strategy for Public Administration Reform 2015-2020"°. The Public
Administration Reform in Albania is a widely acknowledged and ongoing process,
closely related to the integration process of the country in the EU. This reform is
the continuity of the priorities of the Albanian government as a key instrument for
improving the quality of services to citizens and businesses, and as a condition for the
country’s integration processes. In this strategic document are acknowledged several
shortcomings in the process of public administration reform such as *“...weak analytical
capacity and high turnover of staff in ministries, along with insufficient transparency and
lack of consultation in most cases with the interested parties that continue to obstruct
the process of legislation drafting...” which presents a mustin the implementation
phase of the current PAR Cross-Cutting Strategy, which in more concrete terms would
be the improvement of the regulatory impact assessment and the implementation and
monitoring of adopted legislation in the area of public administration and civil service.'®

Under the previous government term, between 2013 and 2017 a specific ministry,
Minister of State for Innovation and Public Administration!” was established aiming at
a swift and effective implementation of the goals of the PAR Cross-cutting Strategy.
Furthermore, for monitoring purposes of the implementation of the new civil service
legislation a Commissioner for Supervision of the Civil Service was established. This
Commissioner serves as an independent mechanism from the Government to assess
whether transparent practices based on meritocracy, especially in the recruitment
process to the civil service system are observed or not. Furthermore, the Commissioner
supervises and eventually provides recommendations on various phases of civil service
legislation implementation such as promotions, transfer and disciplinary proceedings
of civil servants. This institution has been proactive and vigilent during the period
surrounding the general elections of June 2017.

3- SIGMA’s reports on public administration and civil service reform
in Albania

In 2016 SIGMA'® published an assessment report according to which the scope of
the civil service law' in Albania is wide.?’ However, the 2014 amendments to the Law

15 Council of Ministers Decision no. 319, dated 15.4.2015, “Cross-Cutting Strategy for Public
Administration Reform 2015-2020”

16 Progress report 2013 of the European Commission for Albania, accessible at http://www.europarl.
europa.eu/document/activities/cont/201311/20131105ATT73959/20131105ATT73959EN. pdf]last
accessed on 22 October 2017] Progress Report 2014 of the European Commission for Albania, pg.
9, accessible at https://ec.europa.cu/neighbourhood-enlargement/sites/near/files/pdf/key documents
/2014/20141008-albania-progress-report_en.pdf [last accessed on 22 October 2017]

17  Progress Report 2014 of the European Commission for Albania, pg. 8, accessible at https://ec.europa.
eu/neighbourhood-enlargement/sites/near/files/pdf/key documents/2014/20141008-albania-
progress-report_en.pdf [last accessed on 22 October 2017]

18 SIGMA - Support for Improvement in Governance and Management - is a joint initiative of
the OECD and the European Union.

19 Law No. 152/2013 on Civil Servant, as amended Monitoring Report Albania 2016, pg.7 accessible
at http://www.sigmaweb.org/publications/Monitoring-Report-2016-Albania.pdf [last accessed on 20
October 2017]

20  Monitoring Report Albania 2016, pg.7 accessible at http:/www.sigmaweb.org/publications/
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and subsequent modifications in laws or by-laws (from 2014 and 2015) have introduced a
number of exceptions. The employment conditions in the excluded agencies are usually
regulated by the Labour Code, and thus do not ensure professionalism to a sufficient
extent. Furthermore, SIGMA noticed that “the institutional and legal framework
for a professional civil service is established. The Human Resource Management
Information System (HRMIS) is not fully implemented, so the quantity and quality of
data for civil service policy design and monitoring, as well as for strategic human
resource management (HRM) planning, is not sufficient. !

While based on the wording of the legal framework the recruitment procedures
clearly appear to be based on merit, it remains an area of concern the low number of
eligible candidates who take part in the selection procedures. As a result, around 40%
of announced vacancies remained unfilled.?? The legislation and the first competitions
conducted in 2015 suggest that senior civil servants are recruited on merit. Nevertheless,
the principal way of filling top-level vacancies — through competition, followed by
obligatory, in-depth training by the Albanian School of Public Administration (ASPA)
— has not started yet, and recruitments continue to take place using the exceptional
procedures. The 2014 amendments to the CSL changed the procedure of performance
appraisals. These amendments include shortening the assessment period to six months
and introducing the possibility of dismissal within one year after two negative appraisals.
The amendments also introduced the new, additional procedure of periodic knowledge
evaluation which, to some extent, duplicates performance appraisals, increases the
workload for civil servants and the public administration, and creates the risk of unfair
dismissals.

The horizontal scope of the civil service? is adequately defined in the CSL.*
Overall, the new CSL has a much broader horizontal scope compared to the Law of
1999. It includes the state administration (106 institutions, including the Office of Prime
Minister [OPM], ministries and central institutions subordinated to the Prime Minister
or ministers, including territorial branches), 19 independent institutions (administration
of the Assembly, the President, courts’ and prosecutors’ administrations, as well as
independent institutions, provided by the Constitution or established by the Law, which
report to the Assembly) and local government units.

Monitoring-Report-2016-Albania.pdf [last accessed on 20 October 2017]

21 Monitoring Report Albania 2016, pg.7 accessible at http:/www.sigmaweb.org/publications/
Monitoring-Report-2016-Albania.pdf [last accessed on 20 October 2017]

22 Ibid.

23 In The Principles of Public Administration, the narrow horizontal scope of public
service is applied, covering 1) ministries and administrative bodies reporting directly
to the Government, Prime Minister or ministers, e.g. the civil service, strictly speaking;
2) administrations of the Parliament, the President and the Prime Minister; 3) other
administrative bodies at the level of the central administration, if they are included in
the scope of the public service in terms of the Law on the public/civil service, and they
exercise public authority conferred by public law and are responsible for safeguarding
the general interests of the state or other public bodies; and 4) independent constitutional
bodies reporting directly to the Parliament. SIGMA (2014), The Principles of Public
Administration, OECD Publishing, Paris, pg. 41-56

24 Law No. 152/2013, Articles 2 and 4
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Public employees excluded from the CSL are subject to the Labour Code*, relevant
sector legislation if it exists (as with the education, social services and health sectors,
for instance)*, collective agreements and individual contracts.

According to the SIGMA Principles of Public Administration, the material scope
of public service means that the Law on the public/civil service establishes all general
provisions relevant to the employment relations of public servants and management
of public service, such as scope and principles of the civil service; classification;
recruitment and selection, including of civil servants in senior managerial positions;
rights and obligations of civil servants, including the integrity system; remuneration
(main principles and components of salary system); professional development, including
performance appraisal, training, mobility and promotion; disciplinary procedures,
including suspension of the civil service relationship; termination of employment,
including demotion and redundancy; and management and central co-ordination of the
civil service.”’

An important SIGMA principle, referred to as principle 3 of civil servants provides
that “The recruitment of public servants is based on merit and equal treatment in all its
phases, the criteria for demotion and termination of public servants are explicit.”*® The
CSL establishes recruitment procedures clearly based on merit, equal opportunity and
open competition”. It also states that appointments of civil servants contrary to such
procedures are invalid®®. There are no uniform regulations on recruitment of public
employees who are excluded from the scope of the CSL. The Annual Staffing Plan for
2016 foresees 1,121 vacancies in state administration institutions, which are part of the
civil service system. The Annual Staffing Plan for 2015 in the state administration®!
shows 1,005 vacancies were opened for competition (either external or internal) through
552 competition procedures. Only 60% of the vacancies were filled. This modest rate
is caused by the insufficient quantity of candidates and the fact that many of them do
not meet the selection criteria, although all the vacancies are advertised in the official
web-page of the DoPA and in the National Employment Portal. Despite an encouraging
ratio of eligible candidates per vacancy (11), the ratio of participation in competitions
is rather low (4.4).3?

The most recent SIGMA’s report on Albania®* noted that “...Although the scope

25 Law No. 7961, dated 12 July 19950n the Labour Code

26 Among others, Law No. 10107 on Healthcare, 30 March 2009; Law No. 7952 on the Pre-
university Education System, 21 June 1995; Law No. 8872 on Vocational Education and
Training, 29 March 2002, amended by Law No. 10/011 of 30 October 2008 and Law No.
10434 of 23 June 2011; Law No. 8461 on Higher Education, 25 February 1999; Law No.
9355 on Social Aid and Services, 10 March 2005.

27 SIGMA (2014), The Principles of Public Administration, OECD Publishing, Paris, pp. 41-56

28 Monitoring Report Albania -2016, op.cited, pg.23

29 Law 152/2013, On Civil Servant, article 20

30 Law 152/2013, On Civil Servant, article 23, point 4

31 Council of Ministers Decision No. 169 on the Annual Recruitment Plan for Admittance in State
Administration Institutions part of the Civil Service, dated 25 February 2015, amended by CoMD No.
556, dated 18 June 2015. Initially, 920 vacant positions were planned.

32 Monitoring Report Albania -2016, op.cited, pg.22

33 The principles of public administration, Albania, November 2017, pg. 14, accessible at http://www.
sigmaweb.org/publications/Monitoring-Report-2017-Albania.pdf [last accessed 15 December 2017]
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of Public Administration Reform is finalised and complete, the alignment between
various PAR strategic documents and Government planning documents in terms of
PAR priorities and objectives is not clearly and fully ensured. PAR is acknowledged as
a priority in the key Government planning documents, but the reforms are not discussed
in detail across all PAR substance areas.” and “...A comprehensive monitoring and
reporting framework for most of the strategies included in the PAR framework has been
established and is fully operational. However, the actual implementation rate of the
reforms is low. There are weaknesses and shortcomings in the performance indicator
frameworks of selected strategies, which affect the quality and effectiveness of PAR
monitoring and reporting. ¥

4- National legislation on restructuring

The criteria for termination of service are explicitly established in primary
and secondary legislation.** Amendments to the Law on civil servant broadened the
grounds for dismissal to include closing or restructuring of public institutions.
The same amendments speed up procedures that may lead to release from the civil
service, as is the case with individual performance appraisals. The amendments also
include reinstatement provisions that were absent from the original CSL, increasing
the safeguards of civil servants affected by unlawful dismissal. Those provisions are
further supported by an internal regulation issued by the MIPA in October 2015%”, which
sets for a database on detailed information regarding court decisionson civil servants.
This database included information from all 16 line ministries under the government
in office from 2013. Special commissions have been established to review the final
court decisions and issue recommendations for the reinstatement of civil servants into
their previous jobs, but no information is available to the public on the website of
the Department of Public Administration. According to SIGMA’s report the overall
turnover for the state administration is 9%.®

Despite the currect Civil Service Law is in force from February 2014, it has been

34 The principles of public administration, Albania, November 2017, op.cited, pg. 16

35 Law 152/2013, On Civil Servant, articles 63-66; CoMD No. 124, dated 17 February 2016, on the
Suspension and Dismissal from the Civil Service, which repeals the provisions on suspension and
dismissal of civil servants established by the CoMD No. 171, dated 26 March 2014, on the Permanent
and Temporary Transfer of Civil Servants and the Suspension and Dismissal from the Civil Service.

36 Law 152/2013, On Civil Servant, article 50.6

37 Order of Minister of Innovation and Public Administration No. 5151 on the Implementation of Final
Court Decisions by State Administration Institutions included in the civil service system, dated 28
October 2015.

38 According to data provided by the DoPA, there were 8 196 civil servants in the state administration at
the beginning of 2015, of which 739 left during the year.

39 The Government that was created after the general elections of June 2013, decided through a
Normative Act to postpone the beginning of effects of the Civil Service Law from 1 October 2013 to
1 April 2014. This Normative Act of the Government was upheld by the Assembly. The opposition
complained to the Constitutional Court claiming that the Government through this Normative Act
violated the division of powers between the executive and the legislative, and it was not issued under
the emergency and necessity conditions as the Albanian Constitution stipulates. The Constitutional
Court issued a decision on 5 February 2014 and declared that the Normative Act of the Government
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further amended few months ago. The Government has prepared and submitted to the
Parliament in March 2014 two sets of amendments to the Civil Service Law of 2013.
The first set of amendments was prepared upon consultation with the International
Monetary Fund (hereianfter IMF) suggesting that the Authority of Financial Supervision
be excluded from the range of State institutions that fall under the scope of the new
Civil Service Law. According, to the IMF this institutions plays an important role in the
financial market in Albania and it has an important role similar to the role of the Bank
of Albania which is not part of the civil service system.

The second set of amendments, approved by the Government in March 2014,
consists of several changes:

The restructuring of State institutions and declaration of redundancy of civil
servants. Civil servants declared redundant after a restructuring process in a civil
service institution will automatically lose their position and civil servant status. Those
who will be declared dismissed will not be offered another civil servant position within
the State administration, but will receive from one to three months’ salaries based on
the individual’s seniority in the civil service, and will be considered out of the civil
service system. This legal solution is similar to the one provided under the Labour
Code (in force from 1995) which applies to all public and private employees who are
not civil servants.

Conclusions

By its very existence civil service systems are political creations. The separation
between political and administrative roles and pattern of recruitment and selection is
considered both an instruction norm and at the same time iti is an important symbol for
assessing the legitimacy of government.*’ Actors of the political level are employing a
repertoire of instruments to control the civil service, which include among others the
decision making power over structures of public administration and civil service.

The CSL adopted in 2013 has significantly expanded the scope of the civil service
in Albania. However, a number of exceptions were introduced by the amendments to
the Law in 2014 and by subsequent modifications in laws or sub-legal acts in 2015.
These increased the number of authorities that apply the Labour Code (which does
not ensure the merit principle to a sufficient extent) instead of the CSL. The vertical
and material scope of the Law are well regulated, and there are no major shortcomings
in the implementation of legal provisions in the central administration.The CoM is
obliged to report to the Parliament annually on the implementation of the policy on the
civil service*!, but the reports focus mainly on state administration.*?

was unconstitutional. This decision of the Constitutional Court was published in the Official Journal
on 26 February 2014, and this is the date the new Civil Service Law became effective. Nevertheless,
this decision did not solve issues related to the sustainability, merit-based recruitment, or to unfair
dismissals. In addition, the new CSL could not be fully implementable without the numerous sub-
legal acts to be issued by the Council of Ministers as the CSL itself provided for.

40 Civil Service Systems in Western Europe, second edition, Edited Frits M.van der Meer, Esward Elgar,
2011, pg.277-278

41 Law 152/2013, On Civil Servant, Article 6.1.c.

42 SIGMA/OECD, Monitoring Report Albania - 2016, pg.13, accessible at http://www.sigmaweb.org/
publications/Monitoring-Report-2016-Albania.pdf [last accessed on 28 October 2017]
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The current civil service law aims at specifying some blurred provisions of the
civil service law of 1999, such as the effects of a Civil Service Commission’s decision
and at differently regulating certain aspects of the civil service law of 1999 proven to
be either costly for the State budges such as one vacancy one competition procedure
or subjective such as the selection of the winner of a competition procedure by the
immediate superior of the future civil servant, not necessarily the first ranked in a
competition procedure.

Civil service reform, like all development in the public sector and otherwise,
requires a systematic approach that takes account of many different factors.
Practitioners must understand the reform context in which they are workingand design
reforms accordingly. Regardless of the specific reforms required (e.g. human resources
management policies, legal and ethical framework or institutional framework),
practitioners have the ability to craft their approach to maximize their effectiveness.®
Research preceding reforms is considered crucial for the success of such reforms.
Albania is taken as a positive example with this regard for the reform effort made from
1999 to 2005.* Albania developed indicators for monitoring organizational behaviour
and its determinants, which were used to produce semi-annual reports from the start
of the programme. The director of the Albanian Department of Public Administration
used the results to support her claim to the government that a loophole in the hiring
policy was allowing non-competitive recruitment for civil service positions. In addition,
because reformers recognized a particular weakness in the country for unchecked
authority in the public administration, they designed recruitment procedures under the
civil service law that require a tiered screening process for new hires. The result is that
no single actor has significant legislative authority, either over hiring or for holding any
other actor accountable. Although these are only isolated aspects of a broader reform,
they contributed to what has been judged to be impressive progress in the legislative
framework for the public administration inthe country.*

Many developing countries have, often with the help of the donors, sought
to promote merit-based reforms along the lines of the richer countries: entrance to
the service based on competitive exams, protection of civil servants from arbitrary
removal, and protection of their political neutrality and policing of this service by an
independent body, but these principles are not respected in practice.*®

The issue of continuos restructuring of central (and/or local) State administration
is not a local fenomenon,; it’s a continuous matter of concern and a world wide known
one. The issue of civil service efficiency vis-a-vis size is critical. Although many
countries are reducing the overall size of their civil services -- often under budgetary

43 Sarah Repucci, Designing effective civil service reform lessons from past experience,
Public administration and development, Public Admin. Dev.34, 207-218 (2014), pg. 2, accessible at
http://onlinelibrary.wiley.com/doi/10.1002/pad.1684/epdf [last accessed on 12 November 2017]

44 Ibid, pg.3

45  Ibid, pg.3

46  Geoffrey Shepherd, Civil Service Reform in Developing Countries: Why Is It Going Badly?
11* International Anti-Corruption Conference, 25-28 May 2003, Seoul, Republic of Korea,
pg.2 accessible at

http://unpan.un.org/intradoc/groups/public/documents/un/unpan010813.pdf [last accessed
on 10 November 2017]
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pressures and/or threats from donors and lenders -- their governments have not yet
fully understood fundamental questions such as the number of ministries and internal
cohesion and the integration of functions within each ministry. “’Creating a ministry
entails developing and legitimizing an integral entity with its own jurisdiction, interests,
status and reputation to defend, promote and sustain. The more ministries there are
the more institutional personalities will develop -- with a greater need to coordinate e
and ensure collaboration for effective policy development and implementation. Most
governments have recognized this dynamic and restrict the creation of ministries, either
by law or by consensus, to a reasonable number. This varies from 12 to 20 in many
industrialized countries.*

The restructuring of the Albanian public administration and civil service appears
to be politically driven. Clear restructuring cycles are noted any time a major political
change occurs at the high executive level (central or local). On the other hand, there is
no universally accepted “desirable” rate of turnover for the public sector, except that
it should be sufficiently large to prevent stagnation and sufficiently small to reflect
healthy work conditions.*
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KONTRATAT ADMINISTRATIVE SHTET-INVESTITOR I
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Abstract

Administrative contracts are a matter of Albanian law and belong to the judicial
competence of the Albanian administrative courts. In other words, contracting with the
Albanian state it means being subjected to domestic administrative law, which includes
both substantive and procedural law. However, this perspective of the Albanian
domestic law of public contracting significantly changes when administrative contracts
are executed with a party of foreign nationality. In such case, treaty rules of international
investment law, both substantive and procedural, will apply to state — foreign investor
administrative contracts, in such a way that will limit the power of the Albanian state
under its own domestic administrative law and will provide the foreign investor with
dispute settlement mechanisms outside of the Albanian state’s administrative courts
(international arbitration courts). Therefore, the impact of international investment
law on the Albanian domestic law of public contracting affects both the substantive
and procedural law applied to administrative contracts. This paper will analyse how
international investment agreements concluded by the Albanian State affect the
Albanian domestic law of public contracting when providing foreign investors which
are parties to administrative contracts with substantive and procedural protection.

Key words: administrative contract, international investment agreements,
substantive and procedural protection, international arbitration.

Kontratat administrative i nénshtrohen té€ drejt€s publike shqiptare dhe ¢do
mosmarréveshje né lidhje me to i nénshtrohet gjykatave administrative shqiptare. Kjo
&shté e vérteté pér sa kohé kontratat administrative jané t€ lidhura midis shtetit shqiptar
dhe opératoréve ekonomiké vendas (operatoré ekonomiké t&€ themeluar né Shqipéri
nga ortaké/aksioneré shqiptaré dhe qé rregullohen sipas ligjeve té shtetit shqiptar).
Késhtu, ky rend i zbatimit té sé drejtés publike shqiptare, materiale dhe procedurale,
pér kontratat administrative, ndryshon dhe transformohet nga momenti qé kontratat
administrative lidhen nga administrata publike shqiptare me operatoré ekonomiké té
huaj (operatoré ekonomiké té themeluar n€ njé vend t€ huaj dhe g€ rregullohen sipas
ligjeve t& shtetit t€ huaj ose operatoré ekonomiké té themeluar né Shqipéri nga ortaké/

1 Lecturer of Public Contracts at the Faculty of Law of the University of Tirana, Lecturer of
Administrative Judicial Review at the National School of Advocacy, Individual and Independent
Lawyer at Dobjani Lawyers.
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aksioneré t€ huaj), dhe n€ zbatim té kontraté€s administrative, kéto operatoré ekonomiké
t€ huaj marrin pérsipér kryerjen e njé investimi né¢ Shqipéri. Né kété rast, kontrata
administrative do té paraqes¢ karakter ndérkombétar pér faktin se pérmban elemente
ndérkombétare, si¢ jané pérkatésia e operatorit ekonomik palé né kontraté tek njé
shtet 1 huaj (shtetésia e huaj e operatorit ekonomik palé né¢ kontraté), ose shkémbimi i
vlerave monetare qé gjenerohen nga zbatimi i kontratés administrative ndérmjet shtetit
shqiptar dhe shtetit ku €shté themeluar operatori ekonomik i huaj. Pérgjithésisht, béhet
fjalé pér ato kontrata administrative qé kané pér objekt zhvillimin e njé infrastrukture
ose t€ njé vepre publike q€ do té shfryt€zohet pér pérmbushjen e njé shérbimi publik,
népérmjet operatorit ekonomik t&é huaj (investitori i huaj) qé do té sjellé ekspertizén e
tij dhe financimin e tij>. Késhtu, do t&€ pérb&jné njékohésisht kontrata administrative
dhe ndérkombétare, kontratat e prokurimit t€ punéve publike, kontratat e koncesionit,
kontratat e partneritetit publik privat, kontratat e naftés dhe t€ gazit natyror (marréveshjet
hidrokarbure), t€ lidhura midis shtetit shqiptar dhe operatoréve ekonomiké té huaj dhe
q¢ kané pér objekt realizimin e njé investimi né territorin shqiptar.

N¢é kontratat publike g€ lidhen me investitoré t€ huaj, shtetet n€ pérgjithési jané
té njohur pér problemin e tyre pér mos t€ mbajtur deri né fund premtimet dhe pér mos
t’i gendruar angazhimeve qé kané marré né kontratat publike®. Kjo pér arsye se kéto
kontrata administrative lidhen pér kohézgjatje mjaft t€ gjata, dhe pérrrjedhojé, pérfshijné
ndryshime té situatave dhe dinamikave sociale, juridike, politike dhe kulturore t& njé
vendi. Késhtu, pér koncesionet dhe partneritetet publike private, kohézgjatja shtrihet
me dekada dhe maksimalisht deri né 35 vite*. Pér rrjedhojé, pér investitorét e huaj
pal€ né njé kontrat€ administrative, ekzistojné€ disa rrezige q€ nuk jané thjesht dhe
vet€m hipoteza akademike: rreziku i ndryshimeve t€ geverive ose i situatés politiko-
shoqérore pérgjaté t€ gjithé kohézgjatjes s€ kontratés; rreziku i ndryshimit té ligjit
té zbatueshém né ményré prapavepruese nga administrata publike palé kontraktore;
rreziku i shpronésimit ose shtetézimit g€ mund t’i b&het operatorit ekonomik t&é huaj
nga administrata publike palé kontraktore; rreziku i ndryshimit t€ njéanshém apo
i zgjidhjes s¢ njéanshme t€ kontraté€s administrative nga administrata publike palé
kontraktore; etj. Duke marré né konsideraté se kontratat administrative pérfshijné
investime t€ konsiderueshme nga investitori i huaj, pér kété t€ fundit €shté jetésore
dhe kapitale qé€ t€ sigurohet se shteti né cilésiné e palés kontraktore do t’i gendrojé t&
gjith€ angazhimeve té marra né momentin e lidhjes s€ kontrat€s administrative. Njé
nevojé e tillé pér investitorét e huaj béhet edhe mé e theksuar né€ vende si Shqipéria ku
ekonomia dhe shteti i s€ drejté€s nuk jané nga karakteristikat mé té forta dhe dalluese.
Késhtu, problemi gendron edhe me gjykatat shqiptare qé pér shkage t&€ mungesés sé
paanésisé, aftésisé, integritetit dhe efigencés, nuk jané né gjendje ose nuk kané vullnetin
e nevojshém ¢ t€ detyrojné shtetin shqiptar qé t& mbajé premtimet e tij t€ marra né
kontratat publike dhe t€ ekzekutojé detyrimet kontraktore. Kéto situata kané nevojé pér

2 Shih D. Dubois, C. Raux, “Quelle publicité pour les délégations de service public d’importance
transnationale?”’, RFDA, 2009, fq. 938.

3 Shih F. Snyder, Y. Lu, “The Future of Transnational Law: Competing Institutions, Conflicting
Narratives, and Legal Pluralism”, publikuar né “The Future of Transnational Law, EU, USA, China
and the BRICS”, punime drejtuar nga F. Snyder, Y. Lu, Bruylant, 2015, fq. 1-22.

4 Shih Nenin 30, pika 3, té Ligjit Nr. 125/2013, dat€ 25.04.2013 “Pér Koncesionet dhe Partneritetin
Publik Privat”.
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njé€ standart mbrojtjeje t€ pavarur nga ligji shqiptar dhe nga gjykatat shqiptare. Kété
siguri mundohet ta ofroj€ e drejta ndérkombétare e investimeve.

1. Ndikimi i té drejtés ndérkombétare té investimeve mbi té drejtén
substanciale té zbatueshme pér kontratat administrative

Marréveshjet ndérkombétare pér mbrojtjen dhe nxitjen e investimeve pérmbajné
rregulla dhe norma g€ sigurojné mbrojtje substanciale t&€ investimeve t€ huaja té
realizuara népérmjet kontratave administrative né territorin shqiptar. Traktatet bilaterale
té investimeve (TBI-t€) do t€ zbatohen né té drejtén e kontratave administrative
shqiptare sa heré q€ kéto kontrata realizojné njé investim nga njé investitor i huaj.
Pas viteve 1990, shteti shqiptar ka nénshkruar dhe ratifikuar me dhjetra marréveshje
ndérkombétare dypaléshe me objekt mbrojtjen dhe nxitjen e investimeve, késhtu:

- Marreveshja ndérmjet Republikés s€ Shqipérisé dhe Bashkimit Ekonomik Belgo-
Luksemburgas pér nxitjen dhe mbrojtjen ¢ ndersjellté té investimeve, ratifikuar me
Ligjin Nr. 8493, daté 27.5.1999 “Pér ratifikimin e Marreveshjes ndérmjet Republikés s&
Shqipéris¢ dhe Bashkimit Ekonomik Belgo-Luksemburgas pér nxitjen dhe mbrojtjen e
ndersjellté t€ investimeve”;

- Marréveshja pér nxitjen dhe mbrojtjen e investimeve ndérmjet Shqipérisé
dhe Spanjés, nénshkruar mé daté 05.06.2003 dhe ratifikuar me VKM Nr. 510, daté
18.07.2003 “Pér miratimin e Marréveshjes, ndérmjet Republikés s€ Shqipérisé dhe
Mbretéris€ s€ Spanjés, pér nxitjen dhe mbrojtjen e ndérsjell€ t€ investimeve”;

- Marréveshja pér nxitjen dhe mbrojtjen e ndérsjellté t&€ investimeve ndérmjet
Shqipérisé dhe Kosovés, lidhur mé dat€ 03.05.2016, ratifikuar me VKM Nr. 375,
daté 25.05.2016 “Pér miratimin e Marréveshjes, ndérmjet Ké&shillit t€ Ministrave t&
Republikés s€ Shqipéris€ dhe Qeverisé s€¢ Republikés s€¢ Kosovés, pér nxitjen dhe
mbrojtjen ¢ investimeve”;

- Marréveshja pér nxitjen dhe mbrojtjen e ndérsjellté t€ investimeve ndérmjet
Shqipéris¢ dhe Emirateve t€ Bashkuara Arabe, ratifikuar me VKM Nr. 949, daté
25.11.2015 “Pér miratimin e marréveshjes, ndérmjet Késhillit t€ Ministrave té
Republikés s€ Shqipéris€ dhe geverisé s¢ Emirateve t€ Bashkuara Arabe, pér nxitjen
dhe mbrojtjen e investimeve”;

- Marréveshja pér nxitjen dhe mbrojtjen ¢ ndérsjellté t€ investimeve ndérmjet
Shqipérisé dhe Azerbajxhanit, ratifikuar me VKM Nr. 233, daté 04.04.2012 “Pér
miratimin e marréveshjes, ndérmjet Késhillit t€ Ministrave t€ Republikés sé Shqipérisé
dhe Qeverisé€ s€ Republikés sé Azerbajxhanit, pér nxitjen dhe mbrojtjen e ndérsjellé t&
investimeve”, etj’.

A. Fusha e zbatimit

Né ményré qé e drejta ndérkombétare e investimeve té zbatohet pér kontratat
administrative, duhet té karakterizohen dy kushte themelore: duhet qé kontrata
administrative t€ jet€ lidhur me njé bashkékontraktues privat qé t€ ket€ cilésiné e

5 Pér mé shumé, shih Konferenca e Kombeve t€ Bashkuara mbi Tregtiné dhe
Zhvillimin (UNCTAD), shih adresén web: http://investmentpolicyhub.unctad.org/I1A/
liasByCountry#iialnnerMenu.
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investitorit t€ huaj; si dhe duhet q€ kontrata administrative t€ realizojé njé investim
t€ huaj, dhe pér rrjedhojé, duke béré qé€ veté kontrata administrative té cilésohet si
investim 1 huaj.

a) Nocioni i investitorit té huaj: bashkékontraktuesi privat si investitor
i huaj

Kontrata administrative duhet t€ lidhet me njé kontraktues privat q€ ka cilésiné e
investitorit t& huaj. Kontraktuesi privat investitor i huaj mund t€ jeté njé person fizik
ose njé person juridik (pérgjithésisht shoqéri tregtare). Kontraktuesi privat investitor
(person fizik ose person juridik) €sht€ i huaj pér faktin se mban shtetésiné e shtetit
tjetér me té cilin shteti shqiptar ka lidhur njé marréveshje ndérkombétare dypaléshe
pér nxitjen dhe mbrojtjen e investimeve®. Shtetésia e kontraktuesit privat investitor
(person fizik ose person juridik) do t€ pércaktojé faktin nése ai €shté ose jo i huaj, dhe
jo origjina e burimeve financiare nga ku éshté financuar investimi’.

Pércaktimi i shtetésisé sé bashkékontraktueséve privaté persona fiziké. —
Sipas Nenit 1 té Ligjit Nr. 7764, dat€ 02.11.1993 “Pér Investimet e Huaja”, investitorét
e huaj persona fiziké, do t€ konsiderohen ¢do person fizik g€ €shté shtetas i nj€ vendi t&
huaj ose ¢do person fizik q€ €shté shtetas shqiptar, por me banim té pérhershém jashté
vendit. Pércaktimi i shtetésis€ sé investitorit person fizik do t€ béhet me paraqitjen e
njé dokumenti zyrtar q€ vérteton shtetésiné nga autoritetet kompetente té shtetit pér
té cilin pretendohet shtetésia. N€ rastin kur investitori éshté shtetas shqiptar, ai mund
té konsiderohet si investitor i huaj nése provon se banimi i tij i pérhershém &shté né
shtetin e huaj me t€ cilin shteti shqiptar ka lidhur njé TBI. Pér sa i pérket marréveshjeve
ndérkombétare pér nxitjen dhe mbrojtjen e investimeve, pérgjithésisht, qé t€ gjitha, e
konsiderojné investitorin e huaj person fizik si ¢do person fizik qé ka shtet€siné e njérit
prej shteteve palé kontraktuese né traktat®.

Pércaktimi i shtetésisé sé bashkékontraktueséve privaté persona juridikeé.
— N¢ bazé t€ Nenit 1 t&€ Ligjit Nr. 7764, daté¢ 02.11.1993 “Pér Investimet e Huaja”,
bashkékontraktuesit privaté investitoré t€ huajé persona juridiké, do t€ konsiderohen ¢do
person juridik, qé &sht€ themeluar sipas ligjit t€ njé vendi t€ huaj. Me qéllim pércaktimin
e shtetésisé s€ personave juridiké, Neni 11 Ligjit 7764, dat€ 02.11.1993 “Pér Investimet
e Huaja”, pércakton kriterin e themelimit té personit juridik. Bashkékontraktuesi privat
person juridik duhet t€ jeté themeluar né shtetin e huaj pér té cilin pretendohet shtetésia.

6  Shih C. McLachlan, L. Shore, M. Weiniger, “International Investment Arbitration, Substantive
Principles”, Oxford International Arbitration Series, Oxford, 2007, fq. 140-144.

7  Shih ¢éshtjen ICSID Nr. ARB/94/2, daté 29.04.1999 Tradex Hellas S.A. k. Republika e Shqipérisé,
paragrafet 108-111, ku gjykata shprehet se “...Gjykata konkludon kétu se burimet nga ku investitori
ka financuar investimin e huaj né Shqipéri nuk jané té rendésishme pér zbatimin e Ligjit té 1993 pér
sa kohé investimi provohet...”, paragrafi 111. Shih https://icsid.worldbank.org/en/.

8  Pér ilustrim, shih TBI lidhur ndérmjet Shqipérisé dhe Emirateve t&€ Bashkuara Arabe, ratifikuar me
VKM Nr. 949, daté 25.11.2015 “Pér miratimin e marréveshjes, ndérmjet Ké&shillit t€¢ Ministrave t&
Republikés s¢ Shqipérisé dhe qeverisé s¢ Emirateve t€ Bashkuara Arabe, pér nxitjen dhe mbrojtjen
e investimeve”, ku né Nenin 1/1 parashikohet se “’Investitor’ nénkupton ¢do shtetas... té njé Pale
Kontraktuese: i) ‘Shtetas’ nénkupton persona fiziké qé kané kombésiné e njé Pale Kontraktuese né
pérputhje me ligjin e saj té zbatueshém;'...”.
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Késhtu, pércaktimi i shtetésisé s€ investitorit person juridik do t€ b&éhet me paraqitjen e
njé dokumenti nga regjistri tregtar i shtetit pér t€ cilin pretendohet shtetésia q€ vérteton
themelimin e shoqérisé€ tregtare dhe regjistrimin ¢ saj né até shtet. Pér sa i pérket TBI-
ve, pérveg kriterit té themelimit té personit juridik®, ato mund té pércaktojné si kriter
me qéllim pércaktimin e shtetésisé sé personave juridiké, edhe kriterin e selis€ ligjore
té personit juridik, pavarésisht vendit t€ themelimit t€ tij'°, ose mund ta thyejné vellon
korporative duke pércaktuar si kriter shtet€siné e personave qé zotérojné kuotat ose
aksionet e investitorit person juridik, pavarésisht se investitori person juridik &shté
themeluar dhe/ose ka seliné né shtetin prités té investimit!!.

b) Nocioni i investimit té huaj: kontrata administrative si investim i
huaj

Kontrata administrative duhet t€ realizojé nj€ investim t€ huaj. Zbatimi i TBI-ve dhe
1 garancive (standarteve substanciale t€ mbrojtjes) qé ato ofrojné kérkon detyrimisht qé
népérmjet kontratave administrative té realizohet njé investim i huaj'2. Pas pércaktimit
té karakterit t€ huaj, do t€ analizojmé nocionin e investimit.

Né lidhje me karakterin e huaj té investimit, kriteri qé merret pér bazé pér té
pércaktuar né€se investimi €éshté ose jo i huaj, éshté shtetésia e investitorit, t€ cilén e
analizuam mé sipér. Investimi do t€ konsiderohet si njé investim i huaj nése €shté né
pronési ose né kontroll t€ njé investitori t€ huaj.

Pér sa i pérket nocionit t€ investimit, kushti kryesor dhe paraprak €shté qé investimi
— edhe népérmjet njé kontrate administrative — duhet t€ jeté njé investim i ligjshém né
shtetin prités t& investimit. Pér rrjedhojé€, investimi i huaj né territorin shqiptar népérmjet
lidhjes sé njé kontrate publike duhet t& kryhet né respekt té ligjeve té shtetit shqiptar'.

9  Shih Nenin 1/3, gérma b) t€ Marréveshjes pér nxitjen dhe mbrojtjen e ndérsjellté t& investimeve
ndérmjet Republikés sé Shqipérisé dhe Republikés sé Sllovenisé, ratifikuar me Ligjin Nr. 8275, daté
14.01.1998 “Pér ratifikimin e Marréveshjes pér nxitjen dhe mbrojtjen e ndérsjellté t€ investimeve
ndérmjet Republikés sé Shqipérisé dhe Republikés s¢ Sllovenisé”.

10 Késhtu, TBI-ja midis shtetit shqiptar dhe shtetit italian lidhur dhe nénshkruar mé daté 12.09.1991
qé parashikon né Nenin 1/2 se investitor éshté ¢do person juridik qé ka seliné ligjore né territorin e
shteteve kontraktuese.

11 Késhtu, TBI-ja midis shtetit shqiptar dhe shtetit zvicerian lidhur dhe nénshkruar mé daté 22.09.1992
qé parashikon né Nenin 1, gérma c) se investitor shté ¢do subjekt juridik i themeluar sipas ligjeve
té secilit vend kontraktues qé€ jané té kontrolluara, direkt ose indirekt, nga nénshtetasit e secilés palé
kontraktuese ose nga personat juridiké qé kané seliné e tyre, s€ bashku me aktivitete reale ekonomike,
né territorin e secilés palé kontraktuese. Pér rrjedhojé, né bazé t&€ késaj dispozite konventore, njé
shoqéri tregtare shqiptare (Sh.p.k ose Sh.a), kuotat ose aksionet e sé cilés zotérohen nga shtetas
zvicerian ose nga persona juridiké zviceriané, do té konsiderohet si njé investitor i huaj.

12 Shih C. McLachlan, L. Shore, M. Weiniger, “International Investment Arbitration, Substantive
Principles”, Oxford International Arbitration Series, Oxford, 2007, fq. 163-196.

13 Shih vendimin ICSID Nr. ARB/11/24, daté 30.03.2015, Mamidoil Jetoil Greek Petroleum Products
Societe S.A v. Republic of Albania, ku gjykata shprehet se “Prandaj, Gjykata konstaton se ndértimi
dhe operimi i rezervuaréve té naftés nuk pérputheshin me ligjin shqiptar dhe ishin té jashtéligjshme.
Né kéto rrethana, kérkuesi nuk ka té drejté té mbéshtetet né vazhdimin e veprimtarisé sé tij né rrethana
té paligjshme dhe nuk mund té pretendojé shkelje té pritshmérive té ligishme né lidhje me shfirytézimin
e jashtéligishém té rezervuaréve té naftés”, paragrafi 716. Mund té gjendet né: https://www.italaw.
com/sites/default/files/case-documents/italaw4228.pdf.
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Veprimtarité ekonomike té jashtéligjshme né shtetin prit€s t€ investimit nuk mund té
konsiderohen si investime té huaja'®. Ligji shqiptar, né pércaktimin e investimit té huaj,
jep njé pérkufizim t€ pérgjithshém dhe té€ gjeré t€ tij, si “¢do lloj investimi”, duke
vazhduar n€ vijim me pércaktimin e grupeve té kategorive t€ ndryshme pér investimin
e huaj, ku njé nga kategorité jané kontratat. Késhtu, Neni 1 i Ligjit Nr. 7764, daté
02.11.1993 “Pér Investimet e Huaja”, e pérkufizon nocionin e investimit t€ huaj si
¢do lloj investimi né territorin e Republikés s€ Shqipérisé, t€ zotéruar drejtpérdre;jté
ose térthorazi nga njé investitor i huaj, i cili konsiston né ¢do té drejté té njohur me
kontrata. Pér rrjedhoj€, né kuptim t€ ligjit shqiptar, ¢do 1loj investimi i realizuar né
territorin shqiptar népérmjet njé kontrate publike nga njé investitor i huaj dhe ¢do e
drejté q¢€ i1 njihet investitoréve t€ huaj nga njé kontraté publike do t& konsiderohet si
investim i huaj. Pérgjithésisht, té njéjtin pérkufizim té gjeré t€ nocionit t& investimit
té huaj — duke pérfshiré kontratat publike — pérmbajné edhe TBI-té e lidhura dhe té
ratifikuara nga shteti shqiptar. Rregulli éshté se kontratat administrative do t€ mbulohen
nga mbrojtja e TBI-ve vetém nése né bazé t&€ TBI-s€ pérkatése ato do t€ cilésohen si njé
investim i huaj. Késhtu, njé TBI pércakton shprehimisht si investim t¢ huaj té drejtat pér
té ndérmarr€ veprimtari ekonomike dhe tregtare né bazé té njé kontrate, duke pérfshiré
kontratat koncesionare pér kérkimin, realizimin dhe shfrytézimin e burimeve natyrore,
ose ¢do lloj forme kontributi, n€ cilésiné e njé€ kontrate qé mbart vleré ekonomike dhe
té jeté e lidhur me njé investim'>.

B. Mbrojtja substanciale pér kontratat administrative té lidhura me
investitoré té huaj

Pérpos mundésisé pér zgjidhjen e mosmarréveshjeve népérmjet mekanizmit
té gjykatave té arbitrazhit ndérkombétar'®, standartet substanciale t€ mbrojtjes mé
kryesore té investitoréve té huaj qé lidhin kontrata administrative me shtetin shqiptar,
té parashikuar né¢ TBI-té, jané: trajtimi i drejté dhe i barabarté; detyrimi pér mbrojtje
dhe siguri té ploté; mbrojtja kundér shpronésimit dhe shtetézimit; klauzolat mbrojtése.

a) Trajtimi i drejté dhe i barabarté
Standarti i trajtimit t€ drejté dhe t€ barabarté ka pér qéllim té sigurojé investitorét
e huaj ndaj akteve té shtetit pal€ kontratuese qé tregojné njé neglizhim té géllimshém

14 Shih S.W.Schill, “lllegal Investments in Investment Treaty Arbitration”, The Law and Practice of
International Courts and Tribunals, 11(2), 2012, fq. 281-323.

15 TBI nénshkruar mé daté 05.06.2003 ndérmjet Shqipérisé dhe Spanjés, ratifikuar me VKM Nr. 510,
daté 18.07.2003 “Pér miratimin e Marréveshjes, ndérmjet Republikés sé Shqipérisé dhe Mbretérisé
s€ Spanjés, pér nxitjen dhe mbrojtjen e ndérsjellé t& investimeve”, parashikon né Nenin 1/2 se “Termi
“investim” nénkupton ¢do lloj pasurie té investuar nga investitoré té njé pale né territorin e palés
tjetér, né pérputhje me ligjet dhe rregullat e késaj té fundit dhe né veganti, por jo ekskluzivisht, si
mé poshté: ...c) E drejta pér kontribut monetar apo té ¢do lloj forme tjetér kontributi, né cilésiné
e njé kontrate qé mbart vieré ekonomike dhe té jeté e lidhur me njé investim; ...e) Té drejtat pér
té ndérmarré veprimtari ekonomike dhe tregtare né bazé té ligjit ose né sajé té njé kontrate, duke
pérfshiré koncesionet pér kérkimin, realizimin dhe shfirytézimin e burimeve natyrore....” .

16 Q& né fakt pérbén standart procedural mbrojtje (dhe jo substancial), dhe pér kété arsye, do e analizojmé
né pjesén 2 mé poshté té kétij punimi.
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té detyrés, njé pamjaftueshméri veprimi qé bie poshté standarteve ndérkombétare,
pérfshiré kegbesimin!’, ose gé tregojné vendimmarrje arbitrare', ose qé tregojné
mungesé stabiliteti dhe transparence t€ kornizés ligjore, irritim/zhgénjim t€ pritshmérive
té ligjshme, ushtrim presioni té padrejté dhe mohim t€ drejtésisé ndaj investitoréve t&
huaj®.

Ligji Nr. 7764, dat€ 02.11.1993 “Pér Investimet e Huaja” parashikon standartin e
trajtimit t€ drejté dhe t€ barabart€ n€ Nenin 2/2, ku shprehet se né t€ gjitha rastet dhe
né ¢do kohé investimet kané trajtim té barabarté dhe t€ paanshém?. Pér sa i pérket
traktatave ndérkombétare mbi investimet, TBI-t€ pérgjithésisht pérmbajné njé formulé
té tillg, si “secila Palé Kontraktuese do t’i garantojé, gjaté gjithé kohés, investimeve té
kryera né territorin e saj nga investitorét e Palés tjetér Kontraktuese, trajtim té drejté
dhe té barabarté’' ose “Investimeve té investitoréve té secilés Palé Kontraktuese né
territorin e Palés tjetér Kontraktuese, né ¢do kohé do t’u jepet njé trajtim i drejté dhe
i barabarté™.

Né kontratat administrative t€ lidhura me investitoré t€ huaj, jurisprudenca
ndérkombétare arbitrale mban dy gendrime q€ kané njé diferencé té fort€ nga njéri-
tjetri n€ raport me t€ drejtén substanciale qé buron nga standarti i trajtimit té drejté dhe
té barabart€ dhe qé €shté respektimi i detyrimeve kontraktore kundrejt investitorit té
huaj. Nj€ gendrim i gjykatave arbitrale ndérkombétare €shté se ¢cdo shkelje materiale e
detyrimeve kontraktore nga shteti pérbén shkelje t€ standartit t€ trajtimit t€ drejté dhe

17  Shih vendimin ICSID Nr. ARB/99/2, daté 25.06.2001, Alex Genin, Eastern Credit Limited, Inc. and
A.S. Baltoil v. Republic of Estonia, paragrafi 367. Mund té gjendet i disponueshém né adresén web:
https://www.italaw.com/sites/default/files/case-documents/ita0359.pdf.

18  Shih vendimin ICSID Nr. ARB/07/21, daté 30.07.2009, Pantechniki S.A Contractors & Engineers v.
Republic of Albania, paragrafi 87. Mund té gjendet i disponueshém né adresén web: http://icsidfiles.
worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C113/DC1133_En.pdf.

19 Shih vendimin ICSID Nr. ARB/11/24, daté 30.03.2015, Mamidoil Jetoil Greek Petroleum Products
Societe S.A v. Republic of Albania, paragrafi 599. Gjendet né adresén web: https://www.italaw.
com/sites/default/files/case-documents/italaw4228.pdf.

20 Ng té drejtén ndérkombétare t€ investimeve, ky standart njihet si “Fair and Equitable Treatment”
ose “FET”. I paanshém, i drejté, i arsyeshém, transparent, pérbéjné té gjithé terma pér té pérshkruar
standartin FET, ose t& paktén qé kané njé kuptim té pérafért aq sa té kuptohet qé béhet fjalé pér
standartin FET. Kété ndryshim né terminoligji e gjejmé edhe né TBI t€ ndryshme, ku disa TBI i
referohen si standarti i trajtimit t€ drejté dhe t€ barabarté (neni 6/1 i TBI ndérmjet Shqipérisé dhe
Emirateve t¢ Bashkuara Arabe, shih VKM Nr. 949, daté 25.11.2015), disa TBI i referohen si standarti
i trajtimit t€ drejté dhe t&€ paanshém (neni 4/1 1 TBI ndérmjet Shqipérisé dhe Katarit, shih VKM Nr.
123, daté 22.2.2012), disa TBI i referohen si standarti i trajtimit t& drejté dhe té arsyeshém (neni 2/2 i
TBI ndérmjet Shqipéris¢ dhe Malajzis€, shih VKM Nr. 75, daté 28.02.1994) dhe disa TBI i referohen
si standarti i trajtimit t€ drejté, t€ barabarté dhe transparent (neni 4/1 i TBI ndérmjet Shqipérisé dhe
Kosovés, shih VKM Nr. 375, daté 25.05.2016).

21 Neni 6/1 i TBI-sé ndérmjet Shqipérisé¢ dhe Emirateve t¢ Bashkuara Arabe, ratifiknar me VKM Nr.
949, daté 25.11.2015 “Pér miratimin e marréveshjes, ndérmjet Ké&shillit t¢ Ministrave t€ Republikés sé
Shqipérisé dhe qeveris¢ s€¢ Emirateve t€ Bashkuara Arabe, pér nxitjen dhe mbrojtjen e investimeve”.

22 Neni 2/2 i TBI-sé ndérmjet Shqipérisé¢ dhe Bosnje Hercegovinés, ratifikuar me VKM Nr. 1206,
daté 27.08.2008 “Pér Miratimin e marréveshjes, ndérmjet Ké&shillit t&¢ Ministrave t&¢ Republikés
s€ Shqipéris€é dhe Qeverisé s€ Bosnjés e Hercegovinés, pér nxitjen dhe mbrojtjen e ndérsjellé té
investimeve”.
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té barabarté®. Qendrimi tjetér i gjykatave té arbitrazhit ndérkombétar éshté se shkeljet
kontraktore té shtetit mund t€ pérb&jné shkelje t& standartit t€ trajtimit t€ drejté dhe t&
barabarté, vetém me kusht q& shkelja kontraktore e shtetit t€ rezultojé nga njé sjellje
ose veprim g€ pérbén né t€ nj€jtén kohé ushtrim té fuqive dhe prerogativave publike t&
shtetit?,

b) Detyrimi pér mbrojtje dhe siguri té ploté

Shteti shqiptar qé lidh njé kontraté administrative me njé investitor t€¢ huaj ka
detyrimin g€ t€ mbrojé integritetin fizik t& investitorit dhe t&é investimit té tij, si dhe
té ofroj€ siguri t€ ploté nga cénimet qé investitorit mund t’i vijn€ nga palé t& treta®.
Ligji Nr. 7764, daté 02.11.1993 “Pér Investimet e Huaja”, parashikon né Nenin 2/2
se né t€ gjitha rastet dhe né ¢do kohé investimet e huaja né territorin shqiptar gézojné
mbrojtje dhe siguri té ploté. TBI-té pérgjithésisht pérmbajné standartin e mbrojtjes dhe
té siguris€ sé ploté me formulén se investimet ¢ béra nga investitorét e njérés palé né
territorin e palés tjetér do té gézojné mbrojtje dhe siguri té ploté.

¢) Mbrojtja kundér shpronésimit

Né bazg t€ ligjit pér investimet ¢ huaja dhe né bazé t€ TBI-ve dhe marréveshjeve
shumépaléshe mbi investimet, kontratat administrative t€ lidhura ndérmjet shtetit
shqiptar dhe investitorit t€ huaj cilésohen si investim i huaj. Pér rrjedhojé, né cilésiné
e investimit, kontratat administrative pérfitojné t€ njéjtén mbrojtje substanciale qé
pérfiton investimi, pérfshiré€ mbrojtjen kundér shpronésimit. Né kété ményre, kontratat
administrative t€ lidhura ndérmjet shtetit shqiptar dhe investitoréve t€ huaj cilésohen si
investime, dhe si t€ tillé, mbrohen kundér shpronésimit nga ligji dhe nga traktatet mbi
investimet. T€ gjith€ t€ drejtat e fituara nga investitori i huaj népérmjet njé kontrate
administrative do t& pérbé&jné€ investime dhe késhtu do té pérfitojné nga mbrojtja kundér
shpronésimit. Praktikisht, ¢do veprim i shtetit q¢ do té shkatérrojé ose asgjesojé té
drejtat e investitorit t€ huaj té pércaktuara dhe té fituara nga njé kontraté publike t&
lidhur me shtetin, do t€ pérbéjé dhe do té jeté i barazvlefshém me njé shpronésim?.
Kété arsyetim — se kontrata dhe t€ drejtat kontraktuale pérbéjné investimin objekt
shpronésimi — praktika e gjykatave té arbitrazhit ndérkombétar e ka pranuar?’.

23 Vendimi ICSID Nr. ARB/01/11, daté 12.10.2005, Noble Ventures, Inc. v. Romania, paragrafi 182.
Mund té gjendet né adresén web:https://www.italaw.com/sites/default/files/case-documents/
ita0565.pdf.

24 Vendimi ICSID Nr. ARB/03/29, daté 27.08.2009, Bayindir Insaat Turizm Ticaret ve Sanayi A.S. v.
Islamic Republic of Pakistan, paragrafi 180. Mund té gjendet i disponueshém né adresén web:https://
www.italaw.com/sites/default/files/case-documents/ita0075.pdf.

25 Shih C. McLachlan, L. Shore, M. Weiniger, “International Investment Arbitration, Substantive
Principles”, Oxford International Arbitration Series, Oxford, 2007, fq. 247-50.

26 Shih C. McLachlan, L. Shore, M. Weiniger, “International Investment Arbitration, Substantive
Principles”, Oxford International Arbitration Series, Oxford, 2007, fq. 265-313.

27  Shih vendimi ICSID Nr. ARB/02/8, daté 06.02.2007, Siemens A.G. v. The Argentine Republic, ku
Gjykata e arbitrazhit ndérkombétar ICSID, né lidhje me TBI-n€ e lidhur ndérmjet Gjermanis¢ dhe
Argjentinés, shprehet se “Argjentina ka ndérthurur argumentin pér shpronésimin e té drejtave
kontraktuale me ligjin e zbatueshém pér kontratén dhe pretendon se nése njé kontraté nuk éshté
ndérkombétarizuar pérmes njé klauzole stabilizimi, ajo nuk mund té jeté objekt shpronésimi. Fakti
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d) Klauzolat Mbrojtése®®

Né ményré qé té angazhohet pérgjegjésia ndérkombétare e shtetit palé kontraktore
pér shkelje t€ kontratés publike, gjykatat e arbitrazhit ndérkombétar kané béré njé
dallim themelor midis shkeljeve kontraktore dhe shkeljeve konventore. Sipas tyre,
shkeljet kontraktore, nése nuk plotésojné disa kushte té caktuara — njé ndér to dallimi
midis akteve tregtare dhe akteve té fuqisé publike® — nuk pérbéjné shkelje té traktatit
ndérkombétar, dhe pér rrjedhojé, nuk angazhojné pérgjegjésiné ndérkombétare té shtetit
palé kontraktore®. Késhtu, shkeljet konventore (shkeljet e TBI-ve dhe té marréveshjeve
shumépaléshe ndérkombétare mbi investimet), t& kryera pérgjaté keqzbatimit té
kontratés publike, jané t€ vetmet q€ mund té€ angazhojné pérgjegjésiné ndérkombétare
té shtetit’'. Pérgjegjésia ndérkombétare e shtetit do t&€ angazhohet dhe do t’i japé té
drejt€ démshpérblimi investitorit t€ huaj, vetém nése shteti palé kontraktuese, pérgjaté
keqzbatimit té kontratés publike, ka shkelur njé ose disa nga standartet substanciale t&
mbrojtjes té pércaktuara né TBI-t€. Pér rrjedhojé, shkeljet kontraktore duhet té pérb&jné
né t€ nj&jtén kohé shkelje konventore. Kétu shfaqget réndésia themelore e klauzolave
mbrojtése. Futja e klauzolave mbrojt€se né trakatet ndérkombétare q€ rregullojné

qé Kontrata i nénshtrohet ligjit argjentinas nuk do té thoté se ajo nuk mund té shpronésohet nga
perspektiva e sé drejtés ndérkombétare publike dhe sipas Traktatit. Kéto dy ¢éshtje nuk kané lidhje
me njéra-tietrén. Kontrata bén pjesé né pérkufizimin e ‘investimeve’ sipas Traktatit dhe Neni 4 (2) i
referohet shpronésimit ose shtetézimit té investimeve. Prandaj, palét shtetérore kané pranuar se njé
investim né kuptimin e Traktatit mund té shpronésohet. Nuk ka asgjé té pazakonté né kété drejtim.
Ekziston njé praktiké e gjaté gjyqésore qé njeh qé shpronésimi nuk kufizohet né pronén e prekshme”,
paragrafi 267. Mund té gjendet né adresén web: https://www.italaw.com/documents/Siemens-
Argentina-Award.pdf.

28 Ng¢ té drejtén ndérkombétare t€ investimeve, klauzolat mbrojtése njihen si “umbrella clauses™/
“klauzolat ¢adér” ose si “observance of undertakings clauses” “klauzolat e respektimit té
marréveshjeve”. Pér mé shumé mbi klauzolat mbrojtése, shih S. W. Schill, “Enabling Private
Ordering: Function, Scope and Effect of Umbrella Clauses in International Investment Treaties”,
Minnesota Journal of International Law, 18 Minn. J. Int’l L. 1 2009.

29  Kuvetém aktet e fuqis€ publike qé shkelin kontratén mund t€ angazhojné pérgjegjésiné ndérkombéatre
té shtetit.

30 Ky dallim &éshté rimarré edhe né TBI-t€¢ mé t&€ fundit, shih TBI ndérmjet Shqipérisé dhe Emiratet
¢ Bashkuara Arabe, ratifikuar me VKM Nr. 949, daté 25.11.2015 “Pér miratimin e marréveshjes,
ndérmjet Késhillit t€ Ministrave t€ Republikés s¢ Shqipérisé dhe qeverisé s€ Emirateve t€ Bashkuara
Arabe, pér nxitjen dhe mbrojtjen e investimeve”, ku né Nenin 7 parashikohet se “Secila Palé
Kontraktuese ose geverisja e saj vendore apo entet ose agjencité e saj té caktuara mund té hartojné
me njé investitor té Palés tjietér Kontraktuese, njé marréveshje investimi, e cila do té rregullojé
marrédhénien specifike ligjore qé lidhet me investimin e investitorit né fjalé. Megjithaté, njé shkelje e
kontratés nuk do té nénkuptojé shkeljen e késaj Marréveshjeje”.

31 Shih vendimin e anullimit (Decision on Annulment) ICSID Nr. ARB/97/3, daté¢ 03.07.2002,
Compaiiia de Aguas del Aconquija S.A. and Vivendi Universal v. Argentine Republic, ku gjykata
shprehet se: “Pér sa i pérket lidhjes midis shkeljes sé kontratés dhe shkeljes sé traktatit... Njé shtet
mund té shkelé njé traktat pa shkelur njé kontraté, dhe anasjelltas... Né pérputhje me kété parim té
pérgjithshém (qé éshté padyshim deklarues i sé drejtés ndérkombétare té pérgjithshme), nése ka pasur
njé shkelje té TBI-sé dhe nése ka pasur njé shkelje té kontratés jané ¢éshtje té ndryshme. Secili prej
kétyre pretendimeve do té pércaktohet duke iu referuar ligjit pérkatés té tyré ose ligjit té zbatueshém
- né rastin e TBI-sé, sipas ligjit ndérkombétar; né rastin e Kontratés sé Koncesionit, sipas ligjit
té zbatueshém pér kontratén...”, paragrafet 95 dhe 96. Gjendet né adresén web: http://icsidfiles.
worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C159/DC552 En.pdf.
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investimet (TBI-t€) ka pikérisht pér géllim g€ t€ béjé lidhjen e nevojshme ndérmjet
shkeljeve kontraktore dhe shkeljeve konventore. Né njé faré ményre, klauzolat
mbrojtése pérb&jné lidhjen me qark t€ shkurtér ndérmjet shkeljes kontraktore dhe
angazhimit t€ pérgjegjésis€ ndérkombétare t€ shtetit.

Klauzolat mbrojtése gjende né traktatet ndérkombétare t€ investimeve. Ato
parashikojné pérgjith€sisht se “Cdo palé do té kujdeset pér pérmbushjen e ¢do detyrimi
té shkruar, qé ka té béjé me investimet e investitoréve té palés tjetér ™, ose “Cdo Palé
do té vézhgojé ¢do detyrim qé ka té béjé me investimet e investitoréve té Palés tjetér’>.
Béhet fjalé pér njé dispozité konventore g€ garanton investitorét ¢ huaj pér respektimin
e detyrimeve kontraktore t€ marra pérsipér nga shteti prités i investimit**. Dy shtete
né njé TBI, detyrohen dhe angazhohen ndaj njéri-tjetrit se do té respektojné t€ gjithé
detyrimet g€ lindin pér to nga lidhja e nj€ kontrate administrative me njé investitor t&
shtetit tjetér palé né traktatin ndérkombétar®. Pasoja kryesore e klauzolave mbrojtése
&shté se shkelja e kontratés administrative té lidhur me investitorin ¢ huaj nga ana e
shtetit do t€ jeté e barazvlefshme dhe do té sjellé shkeljen e traktatit ndérkombétar.
Késhtu, klauzolat mbrojt€se do t€ angazhojné pérgjegjésiné e shtetit defektoz né
zbatimin e kontratés publike né terrenin e s€ drejtés ndérkombétare®®.

2. Ndikimi i té drejtés ndérkombétare té investimeve mbi té drejtén
procedurale té zbatueshme pér kontratat administrative

Ndikimi i t€ drejtés ndérkombétare t€ investimeve tek kontratat administrative té
lidhura me investitor€ t& huaj nuk €shté vetém né t&€ drejtén substanciale t& zbatueshme,
por éshté edhe né té drejté€n procedurale g€ i zbatohet kontratave administrative té
lidhura me investitoré t& huaj, n€ kuptimin e gjykatés kompetente pér zgjidhjen e
mosmarréveshjes dhe ekzekutimit t€ vendimit detyrues pér palét. Né parim, n€ mungesé
té njé marréveshje pér zgjedhjen e arbitrazhit ndérkombétar, gjykatat kompetente pér
zgjidhjen e mosmarréveshjeve qé burojné nga kontratat administrative t€ lidhura me
investitoré t&€ huaj, jané gjykatat administrative shqiptare. Kompetenca e gjykatave
administrative t€ shtetit shqiptar né rast konflikti gjyqésor ndérmjet investitorit t& huaj
dhe shtetit shqiptar qé buron nga njé kontraté publike e lidhur ndérmjet tyre, nuk &shté dhe

32 Neni 3/2 i TBI-s€ ndérmjet Shqipérisé dhe Spanjés, ratifikuar me VKM Nr. 510, daté 18.07.2003 “Pér
miratimin e marréveshjes ndérmjet Republikés sé¢ Shqipérisé dhe Mbretérisé sé Spanjés, pér nxitjen
dhe mbrojtjen e ndérsjellé t&€ investimeve”.

33 Neni 3/2 i TBI-sé ndérmjet Shqipérisé dhe Ukraings, ratifikuar me VKM Nr. 49 daté 23.01.2003 “Pér
miratimin e marréveshjes, ndérmjet Qeverise se Republikés te Shqipérisé dhe Qeverise se Ukrainés,
pér nxitjen dhe mbrojtjen e ndérsjelle te investimeve”.

34 Shih S. W. Schill, “The Multilateralization of International Investment Law”, Cambridge University
Press, 2009, fq. 84-86.

35 Klauzolat mbrojtése nuk zbatohen vetém pér detyrimet kontraktore. Ato zbatohen pér t& gjithé
detyrimet e marra pérsipér nga shtetet ndaj investitoréve t€ huaj, qofté edhe népérmjet ligjeve ose
akteve administrative té njéanshme, si¢ jan€ ligencat, lejet ose autorizimet. Shih M. C. Griton Salias,
“Do Umbrella Clauses Apply to Unilateral Undertakings?”, publikuar né C. Binder, U. Kriebaum,
A. Reinisch, S. Wittich, “International Investment Law for the 21st Century, Essays in Honour of
Christoph Schreuer”, Oxford, 2009, fq. 490.

36 Shih K. Hobér, “State Responsibility and Investment Arbitration ”, Journal of International Arbitration,
Vol. 25, Issue 5, 2008, fq. 545-568.
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nuk mund t€ jeté ajo qé déshirojné investitorét e huaj. Investitorét e huaj do té pranojné
té realizojné€ investimin né territorin shqiptar népérmjet kontrat€s administrative,
vetém nése kané siguri té mjaftueshme qé kjo kontraté do t€ zbatohet plotésisht, né
mos vullnetarisht, t€ paktén forcérisht, nga ana e shtetit shqiptar. Né gjendjen aktuale
té gjyqésorit shqiptar, kjo siguri nuk duket se mund t’i ofrohet investitoréve t€ huaj nga
gjykatat shqiptare. Né fakt, konsiderohet se gjykatat shqiptare, pér njé seri shkaqgesh,
sic mund t€ jené mungesa e paanésis€, aftésis€, integritetit dhe eficencés, nuk jané né
gjendje, nuk kané forcén ose nuk kané vullnetin e nevojshém, qé té detyrojné shtetin
shqiptar qé t€ mbajé premtimet e tij t€ marra né¢ kontratat publike q€ ka lidhur me
investitoré té huaj dhe té ekzekutojé kéto detyrime kontraktore. Né mosmarréveshje
kontraktore té tilla shtet-investitor 1 huaj, me kérkesé-padi kundra shtetit shqiptar me
vlera n€ para pérgjith€sisht shumé t€ larta, investitorét e huaj do t’i frikésohen mungesés
s€ paanésis€ s€ gjykatave shqiptare, ndérhyrjes s€ shtetit n€ veprimtariné gjyqésore
dhe mungesés sé€ integritetit profesional t& gjyqtaréve, kétu pérfshiré korrupsionin. Pér
paosjé, gjykatat shqiptare nuk mund t’i ofrojné njé mjet efektiv investitoréve t& huaj
pér mbrojtjen e investimeve té tyre. Investitorét e huaj kan€ nevojé pér njé standart
mbrojtje té pavarur nga gjykatat shqiptare pér investimet e tyre. Zgjidhja ka ardhur nga e
drejta ndérkombétare e invesimeve g€ e transferon mosmarréveshjen kontraktore shtet-
investitor 1 huaj, n€ gjykatat e arbitrazhit ndérkombétar. Ndér mekanizmat qé ofron
e drejta ndérkombétare e investimeve pér zgjidhjen e mosmarréveshjeve kontraktore
shtet-investitor i huaj, arbitrazhi ndérkombétar duket t€ jeté ményra mé e pérshtatshme
dhe mé efektive. Me qéllim zgjidhjen e konfliktit kontraktor shtet-investitor i huaj,
TBI-t€ i japin t€ drejtén investitoréve t€ huaj qé t& fillojné procedurat e arbitrazhit
ndérkombétar kundér shtetit n€ ményré direkte, pér shkelje t€ t€ drejtave substanciale
g€ burojné nga traktatet.

3. Konkluzion: ndérkombétarizimi i kontratave administrative né
aspektin substancial dhe procedural

Interesi dhe dobia kryesore e cilé€simit té kontratave administrative si ndérkombétare
ka té b&j€é me ligjin substancial dhe procedural t€ zbatueshém, pasi ligji substancial
dhe procedural shqiptar i zbatueshém, né€ njé pjesé t€ miré, do t€ ménjanohet dhe
do té plotésohet nga zbatimi i sé drejt€s ndérkombétare té investimeve. E drejta
ndérkombétare e investimeve do té garantojé pér operatorin ekonomik té huaj se shteti
shqiptar palé né kontratén administrative nuk do pérdoré fuqité dhe kompetencat e tij
administrative publike pér t€ shkelur kontratén administrative, ose pér té béré ndérhyrje
t€ njéanshme (ndryshim ose zgjidhje) t€ kontratés administrative pa kompensim
financiar té arsyeshém. Mekanizmat e mbrojtjes sigurojné pér investitorét e huaj
mbrojtje mé té efektshme pér sa i pérket ligjit substancial t& zbatueshém pér kontratat
publike dhe gjithashtu sigurojné mbrojtje mé t€ efektshme pér sa i pérket zgjidhjes sé
mosmarréveshjeve q¢ lindin nga zbatimi i kontratave publike népérmjet gjykimit té
kétyre mosmarréveshjeve nga gjykatat e arbitrazhit ndérkombétar®’. Shkelja e parimeve
dhe rregullave té s€ drejtés ndérkombétare té investimeve nga shteti shqiptar né cilésiné

37 Shih C. McLachlan, L. Shore, M. Weiniger, “International Investment Arbitration, Substantive
Principles”, Oxford International Arbitration Series, Oxford, 2007, fq. 200-313.
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e palés kontraktore do t€ angazhoj€ pérgjegjé€siné e shtetit shqiptar kundrejt investitorit
té huaj, duke e detyruar até qé t€ ndalojé menjéheré veprimet cénuese pér investitorin
¢ huaj dhe té démshpérblejé investitorin e huaj pér démin e shkaktuar. Pér rrjedhojé,
népérmjet kétyre mekanizmave, e drejta ndérkombétare e investimeve ka njé impakt t&
konsiderueshém mbi kontratat administrative.

Nga momenti g€ kontrata administrative pérmban elemente ndérkombétare (si
lidhja e saj me njé operator ekonomik té huaj) dhe realizon nj€ investim (né€ kété rast,
té huaj), e drejta ndérkombétare e investimeve i1 zévendésohet té drejtés sé brendshme
shqiptare né até masé gé ofron mé€ shumé mbrojtje pér investitorin ¢ huaj. N& njé
faré ményre, e drejta ndérkombétare e investimeve ka njé funksion plotésues té sé
drejtés vendase. E drejta ndérkombétare e investimeve do té keté epérsi mbi té drejtén
e brendshme shqiptare dhe do t€ ndikojé tek kontratat administrative t€ lidhura me
investitoré t€ huaj né dy aspekte themelore: né t€ drejtén materiale ose substanciale qé
i zbatohet kontratave administrative, duke rritur té drejtat substanciale dhe garancité
pér investitorét e huaj; si dhe né té€ drejtén procedurale q€ i zbatohet kontratave
administrative, duke i nénshtruar kéto kontrata — n€ shumicén e rasteve — kompetencés
sé gjykatave té arbitrazhit ndérkombétar. N& két€ ményré€, né t€ njéjétn kohé, ndodh
edhe ndérkombétarizimi i kontratave administrative shqiptare.
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